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ANNEX 

COUNCIL CONCLUSIONS  

on EU Digital Diplomacy 

1. INTRODUCTION 

1. In an increasingly challenging geopolitical context, aggravated by Russia’s full-scale illegal 

invasion and war of aggression against Ukraine, the threats to the EU’s human rights-based 

and human-centric model for digital transformation have become more acute and the 

importance of the leadership of the EU and its Member States on international digital 

governance is growing. The development of technologies which have a transformative impact 

on our economy and society, such as Artificial Intelligence, has accelerated rapidly, while the 

twin digital and green transitions offer a huge opportunity for sustainable development 

worldwide. The Council therefore underlines the need for a stronger, more strategic, coherent 

and effective EU policy and action in global digital affairs to confirm EU engagement and 

leadership. This is essential to strengthen the EU’s strategic autonomy, while preserving an 

open economy. It requires the EU and its Member States to further develop cooperation with 

partners around the world, bringing together and leveraging all diplomatic and policy tools, 

and ensuring complementarity and coherence between internal and external policies. To reach 

those objectives the EU and its Member States need to increase synergies between EU 

policies and actions, notably in the areas of human rights, cyber, hybrid, and digital. It also 

implies seeking synergies with policies and actions on science and research, technology, 

trade, economic security and supply chains. The Council also highlights the need to promote 

the digital skills and the engagement of young people, and to strengthen cooperation with civil 

society stakeholders such as academia, cultural and scientific institutions, as well as the 

private sector and professional associations. 
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2. Based on the progress achieved in the implementation of 2022 Council Conclusions1, which 

spelled out the principles, objectives and tools of EU Digital Diplomacy, built on universal 

human rights, fundamental freedoms, the rule of law and democratic principles, the Council 

emphasises the need to enhance the implementation and coherence of all aspects of digital 

diplomacy by carrying out a set of priority actions. 

2. PRIORITY ACTIONS 

3. The Council calls on the High Representative, the Commission and Member States to 

continue to respect, protect and promote human rights, democratic processes and the rule of 

law online just as we do offline, in particular by fostering digital literacy as well as to advance 

the human-centric and human rights-based approach to digital technologies, such as Artificial 

Intelligence, throughout their whole lifecycle. In this respect, a risk-based approach and 

human rights due diligence practices, including regular and comprehensive human rights 

impact assessments, are needed to ensure alignment of design, development and use of digital 

technologies with applicable human rights standards in line with the vision of digital 

humanism and preserving human dignity. 

In line with the EU Action Plan on Human rights and Democracy, the EU and its Member 

States will pay particular attention to protecting the rights of those in vulnerable and/or 

marginalized situations, including women, youth, children, older people and persons with 

disabilities, continue to address inequalities, such as the digital gender divide and step up 

action to strongly oppose and combat all forms of discrimination on any ground with a 

specific attention to multiple and intersecting forms of discrimination, including on grounds 

of sex, race, ethnic or social origin, religion or belief, political or any other opinion, disability, 

age, sexual orientation and gender identity. Priority areas of action will continue to focus on 

promoting an open, free, neutral, global, interoperable, reliable and secure internet, on the 

online protection of human rights defenders (HRDs) and the safety of journalists, the fight 

against Internet shutdowns, online censorship and unlawful online surveillance. 

                                                 
1 Council Conclusions on EU Digital Diplomacy, 18 July 2022 

https://data.consilium.europa.eu/doc/document/ST-11406-2022-INIT/en/pdf
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4. The Council calls on the High Representative, the Commission and Member States to further 

strengthen cooperation in and with relevant multilateral and multistakeholder fora by 

working in a Team Europe approach, exploring the possibilities of burden-sharing for better 

coordination on digital issues. To this end, the EU will: 

a) Strengthen its capacity to provide substantive and coordinated guidance on digital issues 

towards Geneva-based organizations such as the International Telecommunication 

Union (ITU) and World Trade Organization (WTO) and strengthen coordination in 

other important fora where Team Europe increasingly consolidates its role in digital 

policy development discussions, including the United Nations, the office of the High 

Commissioner for Human Rights (OHCHR), UN Special Procedures, UNESCO, the 

Organization for Economic Co-operation and Development (OECD), the 

Organization for Security and Co-operation in Europe (OSCE) and Council of 

Europe (CoE). In doing so, the EU will ensure close coordination between diplomats 

on the ground, experts in Brussels and Member State capitals, in order to ensure the 

implementation of a human-rights based and human centric approach to digitalisation 

and emerging technologies. 

b) Convey joint positions to secure greater impact in the UN-led processes taking place 

over the next two years, and which will shape the way the digital matters are managed 

globally, notably the negotiations of the Global Digital Compact (GDC) and close 

cooperation with the UN Tech Envoy in particular on matters concerning Human 

Rights and the multistakeholder model of Internet Governance which is open, inclusive 

and decentralised. The EU contributions to the GDC need to be consistently 

complemented by outreach with partners of the multistakeholder communities. 
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c) Strengthen the role of the EU in the International Telecommunication Union (ITU), 

by clarifying strategic goals, notably in view of the Plenipotentiary Conference in 2026, 

developing coordinated positions, including, where appropriate, with other partners in 

the European Conference of Postal and Telecommunications Administrations (CEPT), 

particularly on telecommunication standardisation, including future generation such as 

6G, radio-communication and development, conducting cross-regional outreach and 

promoting as a strategic objective the ITU’s commitment to achieving universal, 

meaningful connectivity that respects human rights and fundamental freedoms; and 

increasing cooperation among EU Member States represented in the ITU Council. The 

EU should also aim to strengthen coordination in the International Organization for 

Standardization (ISO) and other standard setting fora to ensure that new technologies 

develop on the basis of interoperable and/or open standards. 

d) Seek coordinated EU positions on candidatures in the elections for strategic positions 

to relevant international fora. 

e) Work with partners in the G7 to reinforce the security of critical digital infrastructures, 

promote data free flow with trust and boost the resilience of global ICT supply chains; 

further contribute to G20 goals of sharing technical capabilities with developing 

countries. 

f) Actively engage and make substantive progress towards an ambitious agreement on e-

commerce in the context of the World Trade Organisation (WTO), including rules on 

the data free flow with trust; to take an active part, alongside other members, in the 

WTO’s e-commerce work programme, and to make permanent the moratorium on 

customs duties on electronic transmissions. 
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g) Address multilateral issues as an integral part of the Digital Partnerships and other 

relevant Dialogues with countries around the world in order to build consensus around 

EU positions and promote key principles underpinning the EU’s own regulatory 

framework. 

h) Develop coordinated positions related to the architecture of Internet governance. 

Recognising the importance of the issue and critical timeline of the upcoming processes 

related to Internet governance, the Council invites the High Representative, the 

Commission (assisted by expert fora such as the High Level Group on Internet 

Governance), and the Member States – through the relevant preparatory bodies and, 

where appropriate their delegations– to focus on the following key multistakeholder 

fora. This includes active support of the Internet Corporation for Assigned Names 

and Numbers (ICANN) on issues of strategic importance such as ensuring internet 

stability, security, and interoperability; enhanced coordination in the World Summit on 

Information Society (WSIS+20) in 2025; and coordination in order to ensure that an 

improved Internet Governance Forum (IGF) remain the main global platform for 

multistakeholder digital dialogue after 2025, in order to maintain support for the open, 

global, free, interoperable and decentralised internet including in the context of the 

negotiations for a Global Digital Compact. Opportunities should be further explored to 

engage with the Freedom Online Coalition (FOC). 
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5. The Council invites the Commission, the High Representative, and Member States to leverage 

the web of strategically important bilateral and regional partnerships through enhanced 

partnership and cooperation: the EU-US and EU-India Trade & Technology Councils; the 

Digital Partnerships with Japan, the Republic of Korea, Singapore, and future one with 

Canada, the EU-Latin America and Caribbean Digital Alliance, and to continue identifying 

and developing new ones, when and where these are strategically relevant. The pursuit of 

common digital trade rules with Australia, India, Indonesia, Thailand and possible digital 

trade negotiations with the Republic of Korea and Singapore, as well as the negotiation on 

commitments on cross-border data flows with Japan are key elements of the EU’s effort to 

promote data free flow with trust. By fully exploiting the potential of these partnerships, the 

EU can position itself as a leader and partner of choice in global technological development, 

standardisation and governance and secure deployment of critical and emerging 

technologies such as semiconductors, artificial intelligence, 5G and 6G, subsea data cables, 

online platforms and quantum technologies. 

6. The Council welcomes the progress realised in the EU-US Trade and Technology Council on 

standards for the development and use of critical and emerging technologies. As stated at the 

fourth Ministerial meeting in Luleå, Sweden, given the rapid pace of technological 

developments, the EU and the US are committed to deepening their cooperation on 

technology issues, including on AI, 6G, online platforms and quantum. 
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7. The EU stands ready to step up its engagement and cooperation to address common 

challenges by making our offer more attractive and relevant to our partners’ needs. This 

implies addressing digital divides, promoting and providing cyber-secure digital public 

infrastructure, as well as digital commons which contribute to increasing the usability of 

new technologies and data for the benefit of a society as a whole, offering trusted and secure 

international connectivity, such as subsea and terrestrial cables, or wireless networks, and 

taking into account ICT supply chain security as an important element of building a resilient 

digital ecosystem2. With Global Gateway, the EU has the means to provide a competitive 

offer of state-of-the-art digital infrastructure investments combined with the strategic 

promotion of our technological solutions and standards, with a regulatory and legislative 

dialogue to make the most of the digital transformation while addressing its risks. Along with 

capacity-building and targeted regulatory assistance in key areas, such as cybersecurity, 

platforms, data, AI and digital identity, the EU should promote human-rights-based and 

human-centric digital transformation. The Digital for Development (D4D) Hub is a good 

example of the Team Europe approach to digital cooperation with partner regions globally. 

The Council welcomes the digital economy packages announced with Nigeria, Democratic 

Republic of Congo and Colombia, as well as the Global Gateway digital initiatives, and calls 

on the High Representative, the Commission, Member States, and financial institutions to 

work in a Team Europe approach to expand the number of Global Gateway digital 

projects3. In particular, it calls on the European Investment Bank to consider enhancing its 

portfolio of secure digital connectivity investments, including in mobile networks and subsea 

cables, going forward and invites the Commission to continue the work on developing 

coordination of export credit facilities for connectivity projects, including together with 

similar financing instruments of like-minded partners. 

                                                 
2 See: Council Conclusions on Information and Communication Technologies Supply Chain 

Security (12930/22) 
3 See list of 2023 flagship Global Gateway projects https://international-

partnerships.ec.europa.eu/publications/global-gateway-2023-flagship-projects-

infographics_en 

https://www.consilium.europa.eu/en/press/press-releases/2022/10/17/the-council-agrees-to-strengthen-the-security-of-ict-supply-chains/
https://international-partnerships.ec.europa.eu/publications/global-gateway-2023-flagship-projects-infographics_en
https://international-partnerships.ec.europa.eu/publications/global-gateway-2023-flagship-projects-infographics_en
https://international-partnerships.ec.europa.eu/publications/global-gateway-2023-flagship-projects-infographics_en
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8. The Council stresses the importance of strengthening cooperation in tackling foreign 

information manipulation and interference (FIMI), including disinformation, by foreign threat 

actors, particularly the Russian Federation, including in the context of its war of aggression 

against Ukraine in the digital space and underlines the importance of stepping up work within 

the EU, as well as with partners, third countries and other stakeholders, notably online 

platforms. 

9. The Council calls on the High Representative, the Commission, Member States, and financial 

institutions to strengthen mutual resilience by enhancing digital capacity building and 

cooperation, notably through the Economic and Investment Plans with partners in the 

Western Balkans and the Eastern Partnership, in particular with those partners with an EU 

membership perspective, as well as in the Southern Neighbourhood region, and in line with 

the Digital Agenda for Western Balkans, the Eastern Partnership’s EU4Digital Initiative, and 

the New Agenda for the Mediterranean. 

10. The digital transformation of Ukraine has been a key element of the resilience of its economy 

and society in its defence against Russian aggression and will be a key pillar of its 

reconstruction. The Council underlines the need to foster resilience of Ukraine’s ICT 

ecosystem, and reiterates the EU’s unwavering support to Ukraine for as long as it takes. 

11. In line with the commitments made at the 2022 EU-AU Summit, the Council calls on the 

High Representative, the Commission, and Member States to enhance digital capacity 

building and cooperation with Africa, as well as to ensure that EU investment in secure 

digital infrastructure in Africa is coordinated, so that capacity building and support for the 

development of appropriate policy and regulatory frameworks is prepared in cooperation with 

the African Union and partners such as Smart Africa, so as to bring an enhanced level of 

continent-wide partnership that is in accordance with the importance of the relationship 

between the EU and Africa. 
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12. The Council calls for the informal EU Digital Diplomacy Network to continue to engage in 

strategic discussions on key emerging and challenging issues of tech and digital policy and 

regularly to convene in enlarged format, bringing in, as appropriate, other European and like-

minded partners, as well as other stakeholders and relevant networks, and to further 

strengthen its coordination with the EU Cyber Ambassadors’ Network. 

13. With a view to ensuring a coordinated approach and effective positive outreach on digital 

matters, the Council invites the High Representative, the Commission and Member States to 

promote the establishment of informal digital hubs in key partner countries, where EU 

Delegations and Member States’ Diplomatic representations work closely together in a 

systematic and coordinated manner, and engage in information sharing and action on cross-

cutting issues with relation to digital and technological development. In order effectively to 

use those networks, both the EU and Member States should prioritise digital diplomacy 

resources abroad, continue to reinforce capacity-building and enhance EU coordination on 

digital matters. 

14. Recognising the important role the tech sector can play in the support of the EU’s Digital 

Diplomacy objectives, the Council calls on the High Representative, the Commission, and 

Member States to explore avenues for coordinated dialogue and structured cooperation 

with the tech industry in key strategic areas, including critical and emerging technologies 

and secure connectivity, to strengthen the EU’s shared approach, as well as its innovation and 

industrial growth, and promote European standards, regulatory approaches and trusted 

vendors globally. The efforts should seek to find common ground and aligned strategic 

visions based on shared values and interests in the intersection of technology development, 

standardisation, and geopolitics that benefit both the EU and the industry. This should be done 

including through using the Business Advisory Group set up to ensure private sector 

involvement in the implementation of the Global Gateway, as well as other frameworks of 

industrial dialogue on digital such as the Trade & Technology Councils, Digital Partnerships, 

Dialogues and Alliances, as well as within key standardisation bodies. The experience gained 

through the engagement of the EU Office in San Francisco with the tech sector should be 

used. 
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15. The Council underlines that, in order to play a role in shaping digital geopolitics, the EU and 

its Member States need to scale up their capacities on digital diplomacy including through 

better cooperation on training and information-sharing tools, addressed to EU and Member 

States diplomats, looking for synergies and sharing best practices between the EU, Member 

States, academia, private sector, civil society and other relevant stakeholders. The Council 

invites the High Representative and the Commission to ensure within two years that at least 

one official in every EU Delegation has relevant expertise on digital diplomacy matters and 

that diplomats posted in EU Delegations receive relevant training as part of their pre-posting 

process. 

16. The Council will revert to this issue by summer 2024 and invites the High Representative, 

the Commission, and Member States regularly to assess progress and to continue regularly to 

report to the Council on digital diplomacy implementation. 
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Data Protection and Artificial Intelligence

The European Union’s Internal Approach and Its Promotion through

Trade Agreements

Alan Hervé*

i introduction

Europeans have only recently realized their weaknesses and the risk of remaining at
the margins of the fourth industrial revolution1 artificial intelligence (AI) is expected
to bring about. Despite the existence of the single market, Europe industrial policy,
including policy in the field of AI, still suffers from a lack of coordination and
frequent duplications betweenmember states. Moreover, investments in AI research
and innovation remain limited when compared with Asia and North America.2 As a
result, European companies are in a weak position in terms of consumer application
and online platforms, and industries are suffering from a structural disadvantage in
the areas of data access, data processing and cloud-based infrastructures still essential
for AI.
However, this gloomy overview calls for some nuance. The European Union

(EU) and its member states are still well placed in the AI technological race, and the
European economy benefits from several important assets, remaining not only an AI
user but also, more critically, an AI producer. Europe3 is still a key player in terms of
research centers and innovative start-ups and is in a leading position in sectors such
as robotics, service sectors, automotive, healthcare and computing infrastructure.

* I acknowledge the support of the European Commission through the European “Erasmus +
Program”, although all the opinions expressed in this chapter are personal. I warmly thank Thomas
Streinz for his insightful comments on my preliminary draft. All mistakes that possibly remain in this
final version are obviously mine.

1 For a comprehensive study on the trade impact of the fourth industrial revolution, see M Rentzhog,
“The Fourth Industrial Revolution: Changing Trade as We Know It” (WITA, 18October 2019), https://
perma.cc/5NLX-L7VA. See also the chapters by Aik Hoe Lim (Chapter 5) and Lisa Toohey (Chapter
17) in this volume.

2 Overall, some 3.2 billion euros were invested in AI in Europe in 2016, compared with 12.1 billion in
North America and 6.5 billion in Asia. European Commission, “White Paper on Artificial
Intelligence: A European Approach to Excellence and Trust”, 2020 (hereinafter White Paper on AI).

3 In this chapter, I will refer to “Europe” to describe the European Union and its member states.
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Perhaps more importantly, there is growing awareness in Europe that competition
and the technological race for AI will be a matter of great significance for the future
of the old continent’s economy, its recovery after the COVID-19 pandemic and,
broadly speaking, the strategic autonomy of the EU and its member states.

The 2020EuropeanCommissionWhite Paper on Artificial Intelligence illustrates
a form of European awakening.4 This strategic document insists on the necessity of
better supporting AI research and innovation in order to strengthen European
competitiveness. According to the Commission, Europe should particularly seize
the opportunity of the “next data wave” to better position itself in the data-agile
economy and become a world leader in AI.5 The Commission makes a plea for a
balanced combination of the economic dimension of AI and a values-based
approach as the development of AI-related technologies and applications raises
new ethical and legal questions.6

Profiling7 and automated decision-making8 are used in a wide range of sectors,
including advertising, marketing, banking, finance, insurance and healthcare. Those
processes are increasingly based on AI-related technologies, and the capabilities of big
data analytics and machine learning.9 They have enormous economic potential.
However, services such as books, video games, music or newsfeeds might reduce
consumer choice and produce inaccurate predictions.10 An even more serious criti-
cism is that they also can perpetuate stereotypes and discrimination bias.11 Studies on
this crucial issue are still rare because of a lack of access, as researchers often cannot
access the proprietary algorithm.12 In several European countries, including France,
the opacity of algorithms used by the administration has become a political issue and
has also provoked growing case law13 and legislative changes.14 Finally, as the
European Commission recently observed, AI increases the possibility to track and

4 See AI for Europe, COM(2018) 237 final, Brussels, 25.4.2018; andWhite Paper on AI, note 2 above, at 4.
See also “Mission Letter: Commissioner-Designate for Internal Market” (2019), https://perma.cc/
U7EW-C3MC.

5 European Commission, AIWhite Paper, note 2 above; see also J Manyika, “10 Imperatives for Europe
in the Age of AI and Automation” (2017), https://perma.cc/R5MP-DT82.

6 FZ Borgesius, “Discrimination, Artificial Intelligence, and Algorithmic Decision Making” (2018),
https://perma.cc/SHC7-WD5H.

7 GDPR, Article 4(4).
8 GDPR, Articles 15 and 22.
9 ‘Guidelines on Automated individual decision-making and profiling for the purpose of Regulation

2016/679, European Commission’, October 2017.
10 Ibid.
11 See Z Obermeyer et al., “Dissecting Racial Bias in an Algorithm Used to Manage the Health of

Populations” (2019) 336 Science 447.
12 H. Ledford, Nature 574 (2019), 608–609.
13 See, for instance, the ruling of the French constitutional court n˚ 2018–765 DC, “Loi relative à la

protection des données personnelles”, 12 June 2018. See also the Décret (executive order) n˚ 2017–330
du 14mars 2017 “relatif aux droits des personnes faisant l’objet de décisions individuelles prises sur le
fondement d’un traitement algorithmique”, JO n˚ 64, 16 March 2017.

14 One of the most controversial issues was the opacity of the algorithm used for the selection process at
the public university. See C Villani and G Longuet, “Les algorithmes au service de l’action publique:
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analyze people’s habits. For example, there is the potential risk that AImay be used for
mass state surveillance and also by employers to observe how their employees behave.
By analyzing large amounts of data and identifying links among them, AI may also be
used to retrace and deanonymize data about persons, creating new personal data
protection risks.15

To summarize, the official European stance regarding AI combines a regulatory
and an investment-oriented approach, with a twin objective of promoting AI and
addressing the possible risks associated with this disruptive technology. This is
indeed crucial as the public acceptance of AI in Europe is reliant on the conviction
that it may benefit not only companies and decision-makers but also society as a
whole. However, so far, especially when it comes to the data economy on which AI is
largely based, public intervention in Europe has occurred through laws and regula-
tions that are based on noneconomic considerations. The General Data Protection
Regulation (GDPR)16 is essential in this respect because it reflects how a human
rights-based legal instrument might interfere with data-based economic principles.
This 2016 regulation aims at enforcing a high standard of personal data protection
that can limit the free flow of data, which is at the heart of the development of AI
technologies.
Given the worldwide economic importance of the singlemarket, the effects of this

regulation are inevitably global. Many commentators rightly emphasized the extra-
territorial effect of this European regulation, as a non-European company wishing to
have access to the European market has no choice but to comply with the GDPR.17

Moreover, the most recent generation of EU free trade agreements (FTAs) contains
chapters on e-commerce and digital trade, under which the parties reaffirm the right
to regulate domestically in order to achieve legitimate policy objectives, such as
“public morals, social or consumer protection, [and] privacy and data
protection”. Under the latest EU proposals, the parties would recognize cross-border
data flows, but they would also be able to “adopt and maintain the safeguards [they]
deem appropriate to ensure the protection of personal data and privacy, including
through the adoption and application of rules for the cross-border transfer of
personal data”.18

The next section will present the growing debate on data protectionism (Section
II). I will then study the EU’s approach toward data protection and assess whether
the set of internal and international legal provisions promoted by the EU effectively

le cas du portail admission post-bac–Rapport au nom de l’office parlementaire d’évaluation des choix
scientifiques et technologiques” (2018), https://perma.cc/U9R4-ZT67.

15 See White Paper on AI, note 2 above, at 12.
16 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the

protection of natural persons with regard to the processing of personal data and on the free movement
of such data, and repealing Directive 95/46/EC (General Data Protection Regulation), OJ L 119,
4.5.2016, 1–88.

17 GDPR, Article 83.
18 See “EU Proposal on Digital Trade for the EU-Australia FTA” (2018), https://perma.cc/2KQ8-F9HF.
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translates into a meaningful balance between trade, innovation and ethical values
(Section III). I will also describe the birth of European trade diplomacy in the field
of digital trade, focusing the analysis on the most recent EU FTAs’ provisions and
proposals. I will compare them with recent US-led trade agreements, such as the
Trans-Pacific Partnership (TPP) and the United States-Mexico-Canada Agreement
(USMCA), to assess whether the EU’s approach constitutes a model for future
plurilateral or multilateral trade agreements (Section IV). In conclusion, I will assess
whether the American and European approaches are reconcilable or destined to
diverge given the opposing political and economic interests they translate.

ii data protection or data protectionism?

Data has often been described as a contemporary raw material, a sort of postindustrial
oil, and its free flow as the necessary condition for the convergence between global-
ization and digitalization. Data is at the heart of the functioning of AI, which is in turn
the most important application of a data economy. The development of AI relies on
the availability of data, and its value increases with detailed and precise information,
including private information.19The availability and enhancement of data are crucial
for the development of technologies, such asmachine learning and deep learning, and
offer a decisive competitive edge to companies involved in the global competition for
AI.20Moreover, access to data is an absolute necessity for the emergence and develop-
ment of a national and autonomous AI industry.21Not surprisingly, given the growing
economic and political importance of data, governments and policy-makers are
increasingly trying to assert control over global data flows. This makes sense as data,
and in particular private data, is more and more presented as a highly political issue
that has for too long been ignored in the public debate.22

The current move toward digital globalization could be threatened by three
types of policies: new protectionist barriers, divergent standards surrounding data
privacy and requirements on data localization.23 Data localization has also been

19 Scholars have tried to compartmentalize data into different categories such as personal data, public
data, company data, business data, etc. In practice, however, it appears to be difficult to apply different
legal instruments based on the nature of the data. Cross-border data transfers mostly cover personal
data, which has both a private value and an economic value. See N Mishra, “Building Bridges:
International Trade Law, Internet Governance, and the Regulation of Data Flows” (2019) 52

Vanderbilt Journal of Transnational Law 463, at 472–473; and S. Yakovleva, “Should Fundamental
Rights to Privacy and Data Protection Be a Part of the EU’s International Trade ‘Deals’?” (2018) 17
World Trade Review 477.

20 C. Villani et al., “Donner Un Sens à l’Intelligence Artificielle. Pour Une Stratégie National et
Européenne” (2018), https://perma.cc/SLC9-AMNZ.

21 European Commission, White Paper on AI, note 2 above, at 3.
22 See S. Zuboff, “Big Other: Surveillance Capitalism and the Prospects of an Information Civilization”

(2015) 30 Journal of Information Technology 75.
23 See J Manyika et al., “Digital Globalization: The New Era of Global Flows” (2016), https://perma.cc/

3XCW-4U86.
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depicted as “data protectionism” and a new form of nationalism,24 or even anti-
Americanism,25 whereas others have advocated for a “digital sovereignty” that
would imply the state’s power to regulate, limit or even prohibit the free flow of
data.26 Many countries are indeed subject to internal tensions between supporters
of data openness as a catalyst for trade and technological development and those
who promote comprehensive data protection in order to defend digital sover-
eignty as a prerequisite of national sovereignty. Old concepts and notions of
international law, such as (digital) self-determination, (data) colonization, reter-
ritorialization of data and (digital) emancipation, are also mobilized when it
comes to justifying states’ “right to regulate” data. However, those general con-
cepts often appear inadequate given the intrinsic nature of data flows and Internet
protocol, which tend to blur the distinction between the global and the local.
Data flows somehow render obsolete the traditional considerations of geograph-
ical boundaries and cross-border control that characterize classical international
law.27

Neha Mishra has thoroughly described different types of data-restrictive meas-
ures. State control can intervene using the physical infrastructures through which
Internet traffic is exchanged, a local routing requirement and a variety of cross-
border data flow restrictions, such as data localization measures or conditional
restrictions imposed on the recipient country or the controller/processor.28

Primary policy goals may justify those restrictions on the grounds of public order
andmoral or cultural issues. In Europe, the rationale behind the restrictions on the
cross-border of data transfer and AI has been primarily addressed through the angle
of data protection – that is, the defense and protection of privacy – as one of the
most fundamental human rights.
This narrative extends well beyond the sole economic protection of European

interests and has the enormous advantage of conciliating protectionist and nonpro-
tectionist voices in Europe. It contrasts and conflicts with an American narrative
based on freedom and technological progress, where free data flows are a prerequis-
ite for an open and nondiscriminatory digitalized economy.

24 A Chander and UP Lê, “Data Nationalism” (2015) 64 Emory Law Journal 677.
25 See “The Rise of Digital Protectionism” (Council on Foreign Relations, 18 October 2017), https://

perma.cc/P4H2-7BFV</int_i. The participants in this workshop considered that Chinese measures
on data localization reflected China’s “authoritarian” and “mercantilist” model, whereas “Europe’s
digital protectionism” is described as “in line with Brussels’ legalistic, top-down, heavily regulated
approach to economic policy”.

26 This claim for sovereignty is in reality as old as the existence of a public debate on data flows. See C
Kuner, “Data Nationalism and Its Discontent” (2015) 64 Emory Law Journal 2089. See also S
Aaronson, “Why Trade Agreements Are Not Setting Information Free: The Lost History and
Reinvigorated Debate Over Cross-Border Data Flows, Human Rights and National Security” (2015)
14(4) World Trade Law Review 671.

27 See Mishra, note 19 above, at 473.
28 Ibid., at 474–477.
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iii the european legal data ecosystem and its impacts

on artificial intelligence and international data flows

The European Legal Framework on data, and in particular on data protection, is
nothing new in the EU. It can be explained in the first place by internal European
factors. European member states started to adopt their own law on the protection of
personal information decades ago,29 on the grounds of the protection of fundamen-
tal rights, and in particular the right to privacy, protected under their national
Constitution, the European Convention on Human Rights and the European
Charter of Human Rights, which forms part of current primary EU law.
Therefore, EU institutions recognized early the need to harmonize their legislation
in order to combine the unity of the single market and human rights considerations
already reflected in member states’ legislation. It explains why, while some inter-
national standards, namely those of the Organisation for Economic Co-operation
and Development (OECD)30 and Asia-Pacific Economic Cooperation (APEC),31

emphasize the economic component of personal data, the EU’s legal protection has
been adopted and developed under a human rights-based approach toward personal
data.32

The 1995 European Directive was the first attempt to harmonize the protec-
tion of fundamental rights and freedoms of natural persons with respect to
processing activities, and to ensure the free flow of data between member
states.33 However, a growing risk of fragmentation in the implementation of
data protection across the EU and legal uncertainty justified the adoption of a
new instrument that took the form of a Regulation, which is supposed to
provide stronger uniformity in terms of application within the twenty-seven
member states.34

The GDPR also represents a regulatory response to a geopolitical challenge
initiated by the United States and its digital economies to the rest of the world.
From a political perspective, the Snowden case and the revelation of the massive
surveillance organized by American agencies provoked a strong reaction among
European public opinion, including within countries that had recently experi-
mented with authoritarian regimes (such as the former East Germany and

29 For instance, the French legislation “informatique et liberté” was adopted in January 1978. See Loi n˚
78–17 du 6 janvier 1978 relative à l’informatique, aux fichiers et aux libertés.

30 See “The OECD Privacy Framework” (2013), https://perma.cc/BC7W-B6VW, and also its explana-
tory Memorandum.

31 See “APEC Privacy Framework” (2015), https://perma.cc/VBW5-4ZCL.
32 Yakovleva, note 19 above.
33 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the

protection of individuals with regard to the processing of personal data and on the free movement of
such data, OJ L 281, 23.11.1995 (hereinafter Data Protection Directive).

34 Despite this general assumption, one can observe that the GDPR leaves in practice some discretion to
national authorities, in particular when it comes to the procedural enforcement of the substantive
rights granted under this regulation.
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Poland).35 The Facebook-Cambridge Analytica scandal further demonstrated
that the freedom of millions of Europeans and their democracies was at stake
and could be threatened by the digital hegemony of American tech companies
with commercial interests. The demand for data protection against free and
uncontrolled flows of data has also been encouraged by the progressive awareness
of the economic and technological consequences of free data flows, as European
companies appeared to be increasingly outpaced by their American rivals, espe-
cially in the field of AI. In parallel, in a spectacular ruling in 2015, the European
Court of Justice annulled a decision of the European Commission, under which
the United States was until then considered to be providing a sufficient level of
protection for personal data transferred to US territory (under the so-called safe
harbor agreement).36

The GDPR has been both praised and criticized, within and outside of Europe.
Still, it remains to a certain extent a legal revolution in the field of data regulation,
not so much because of its content – it is not, after all, the first legal framework to
deal with algorithms and data processing – but more because of the political message
this legislation sends to the European public and the rest of the world.37Through the
adoption of this Regulation in 2016, the EU has chosen to promote high standards for
data protection. Every single European and non-European company that is willing
to process European data, including those developing AI, must comply with the
GDPR.38

A European Data Protection’s Regulation and Artificial
Intelligence

The GDPR regulates the processing of personal data; that is, any information
relating to a directly or indirectly identified or identifiable natural person (“data
subjects”). This legislation deals with AI on many levels.39 First, it contains a very
broad definition of “processing” as “any operation or set of operations which is
performed on personal data or on sets of personal data, whether or not by automated
means”.40

35 The Commission proposed the first version of the future GDPR in January 2012. The discussion
progressed very slowly until 2014 and the revelations of Edward Snowden in 2014. The GDPR was
finally adopted in April 2016.

36 ECJ, 6 October 2015, Judgment in Case C-362/14, Maximillian Schrems v. Data Protection
Commissioner, ECLI:EU:C:2015:650.

37 Even though Europe is not the sole region that adopted a data privacy legislation, according to the
United Nations Conference on Trade and Development (UNCTAD), 66 percent of countries
worldwide have a data protection law. See “Data Protection and Privacy Legislation Worldwide”
(2020), https://perma.cc/BCP3-C2BA.

38 Compare GDPR Article 3(2).
39 For a comprehensive review of the GDPR, see PM Schwartz, “Global Data Privacy: The EU Way”

(2019) 94 NYU Law Review 771.
40 GDPR, Article 4(4).
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It also regulates the conditions under which “personal data”41 can be collected,
retained, processed and used by AI. The GDPR is built around the concept of lawful
processing of data,42 meaning that personal data cannot be processed without
obtaining individual consent or without entering into a set of limited categories
defined under the Regulation.43 That is a crucial difference between current
American federal and state laws, which are based on the presumption that data
processing is lawful unless it is explicitly prohibited by the authorities under specific
legislation.44

Under the GDPR, processing of personal data is subject to the lawfulness,
fairness and transparency principles.45 The Regulation also contains specific
transparency requirements surrounding the use of automated decision-making,
namely the obligation to inform about the existence of such decisions, and to
provide meaningful information and explain its significance and the envisaged
consequences of the processing to individuals.46 The right to obtain information
also covers the rationale of the algorithms, therefore limiting their opacity.47

Individuals have the right to object to automated individual decision-making,
including the use of data for marketing purposes.48 The data subject has the
right to not be subject to a decision based solely on automated decision-making
when it produces legal effects that can significantly affect individuals.49Consent to
the transfer of data is also carefully and strictly defined by the Regulation, which
states that it should be given by a clear affirmative act from the natural person and
establishes the principles of responsibility and liability of the controller and the
processor for any processing of personal data.50 Stringent forms of consent are
required under certain specific circumstances, such as automated decision-mak-
ing, where explicit consent is needed.51

Therefore, under the GDPR, a controller that will use data collected for profiling
one of its clients and identifying its behavior (for instance, in the sector of insurance)

41 The GDPR only deals with personal data. Nonpersonal data is addressed by Regulation (EU) 2018/
1807 of the European Parliament and of the Council of 14November 2018 on a framework for the free
flow of nonpersonal data in the European Union, OJ L 303, 28.11.2018, at 59–68.

42 GDPR, Article 6.
43 Compare GDPR, Article 6(1).
44 A Chander et al., “Catalyzing Privacy Law” (2019), https://scholarship.law.georgetown.edu/facpub/

2190.
45 GDPR, Article 5(1)(a).
46 GDPR, Article 13.2.
47 GDPR, Article 15.1. The contours of this right are, however, controversial. Some authors argue it

amounts to a right to explanation. See AD Selbst and J Powles, “Meaningful Information and the
Right to Explanation” (2017) 7(4) International Data Privacy Law, at 233.

48 GDPR, Article 21.
49 GDPR, Article 22. Exceptions remain, for instance, if they are entering into a contract based on the

data subject’s explicit consent, or if they are authorized under the member states’ laws. Article 22(2)(c)
GDPR.

50 GDPR, Article 24.
51 GDPR, Article 22(1)(c). This is also supported by recital 71 of the GDPR.
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must ensure that this type of processing relies on a lawful basis. Moreover, the
controller must provide the data subject with information about the data collected.
Finally, the data subject may object to the legitimacy of the profiling.
Another illustration of the interference between AI technologies and GDPR is the

requirements and limitations imposed on the use of biometric data52 for remote
identification, for instance through facial recognition. The GDPR prohibits the
process of biometric data “for the purpose of uniquely identifying a natural person”
unless the data subject has given explicit consent.53 Other limitations to this
prohibition are exhaustively delineated, such as the “protection of the vital interests”
of the data subject or other natural persons, or for reasons of “substantial public
interest”. Most of those limited biometric identification purposes will have to be
fulfilled according to a necessity and a proportionality test and are subject to judicial
law review.54

B Transatlantic Regulatory Competition

Despite its limitations and imperfections, the GDPR remains as a piece of legisla-
tion that aims to rightfully balance fundamental rights considerations with techno-
logical, economic and policy considerations in accordance with European values
and standards. In contrast, US law surrounding the data privacy legal framework
does not rely on human rights but, rather, on consumer protection, where the
individual is supposed to benefit from a bargain with the business in exchange for
its personal information (the so-called transactional approach).55 Moreover, in
contrast with Europe’s unified and largely centralized legislation, the American
model for data protection has primarily been based on autoregulation and a sectoral
regulation approach, at least until the 2018 adoption of the California Consumer
Privacy Act (CCPA).56

This state legislation partially resembles the GDPR. First, the CCPA is the first
data protection statute that is not narrowly sectoral.57 It defines “personal informa-
tion” in a way that seems in practice equivalent to the GDPR’s personal data
definition.58 Personal information is also partially relevant to AI (such as biometric
data, geolocalization and Internet, or other electronic network information). It also
includes a broad definition of processing, which can include automated decision-

52 Compare the definition of biometric data in GDPR, Article 4 (14).
53 GDPR, Article 9.1.
54 GDPR, Article 9.2.
55 See Chander et al., note 44 above, at 13.
56 The CCPA entered into force in January 2020. SB-1121 California Consumer Privacy Act of 2018

(hereinafter CCPA).
57 However, at the federal level, sensitive data that are considered noncommercial also benefit from

strong protection. That is the case, in particular, for data collected by hospitals or the banking sector.
See, for instance, the Health Insurance Portability and Accountability Act, 45 C.F.R. § Parts 160, 162
and 164.

58 See CCPA SEC.9 (o).
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making.59 Echoing the GDPR’s transparency requirements, the CCPA provides a
right of information, under which a consumer has the right to request that a business
that collects consumers’ personal information disclose to that consumer the categor-
ies and specific pieces of personal information collected.60 This right of disclosure is
particularly significant.61 The CCPA also contains a right to opt out and deny the
possibility for a business to use its personal information.62

Despite those similarities, important differences remain between the two statutes.
Concretely, under the CCPA’s transactional approach, the right to opt out cannot be
opposed if it is necessary to business or service providers to complete the transaction for
which the personal information was collected or to enable solely internal uses that are
reasonably aligned with the expectations of the consumer’s relationship with the
business.63 Moreover, whereas the GDPR rests on the principle of the “lawful process-
ing of data”,64 the CCPA does not require processing to be lawful, implying that data
collection, use and disclosure is allowed unless it is explicitly forbidden. Whereas the
GDPR requires some specific forms of consent related to sensitive data and limits
individual automated decision-making, the CCPA “does nothing to enable individuals
to refuse to give companies their data in the first place”.65 Another striking difference is
related to the consumer’s right not to be discriminated against under the CCPA if he or
she decides to exercise the right to seek information or the right to opt out. The effect of
this nondiscrimination principle seems tenuous as, in those circumstances, a business is
not prohibited from charging a consumer a different price or rate, or from providing a
different level or quality of goods or services to the consumer.66 This is typically the
result of a consumer protection-based approach, which in reality tolerates and admits
discrimination (here, the price or the quality of the service provided), and a human
rights-based approach that is much more reluctant to admit economic differentiations
among individuals to whom those fundamental rights are addressed.

This brief comparison between the GDPR and the CCPA is not meant to suggest
that one legislative model is intrinsically superior, more efficient, more legitimate or
more progressive than the other. Both statutes merely translate ontological discrep-
ancies between the European and American legal conceptions and policy choices.
However, the conflict between those two models is inevitable when considering the
current state of cross-border data flows. Not surprisingly, the question of extraterri-
toriality was crucial during the GDPR’s drafting.67 Even though the Regulation is
based on the necessity of establishing a single digital market, under which data

59 See CCPA SEC.9 (q).
60 CCPA SEC.1A. See further Chander et al., note 44 above, at 14–16.
61 CCPA SEC.3 (a).
62 CCPA SEC.2 (a).
63 CCPA SEC.2 (d). Compare GDPR Article 22(2)(a).
64 GDPR Article 6(1). Chander et al., note 44 above, at 19.
65 Ibid., at 20.
66 CCPA SEC.6 (a)(2).
67 See in particular D. Bernet’s insightful documentary Democracy: Im Rausch der Daten (2015).

202 Alan Hervé
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protection and fundamental EU rights are equally guaranteed, its extraterritorial
effects are expressly recognized as the GDPR applies “in the context of the activities
of an establishment of a controller or a processor in the Union, regardless of whether
the processing takes place in the Union or not” and “to the processing of personal data
subjects who are in the Union by a controller or processor not established in the
Union”.68 The extraterritorial effects of the GDPR and, more broadly, of the EU’s
legal framework are undeniable given the importance of the single EU market.69

Extraterritoriality should be understood as a kind of “effet utile” of the Regulation, as
most of the data processors and controllers are currently located outside the EU’s
territory. The EU’s effort would in practice be doomed if personal data protection
were to be limited to the EU borders.70

The European legislator admits that flows of personal data to and from countries
outside the EU are necessary for the expansion of international trade.71 Yet,
international data transfers must not undermine the level of data protection and
are consequently subject to the Regulation’s provisions. Data transfer to third
countries is expressly prohibited under the GDPR unless it is expressly authorized
thanks to one of the legal bases established under the Regulation.72 The European
Commission may decide under the GDPR that a third country offers an adequate
level of data protection and allow transfers of personal data to that third country
without the need to obtain specific authorization.73 However, such a decision can
also be revoked.74 In the absence of an adequacy decision, the transfer may be
authorized when it is accompanied by “appropriate safeguards”, which can take
the form of binding corporate rules75 or a contract between the exporter and the
importer of the data, containing standard protection clauses adopted by the
European Commission.76 Even in the absence of an adequacy decision or appro-
priate safeguards, data transfer to third countries is allowed under the GDPR, in
particular on the consent of the data subject, and if the transfer is necessary for the
performance of a contract.77

68 GDPR, Article 3.
69 See A Bradford, The Brussels Effect: How the European Union Rules the World (New York, Oxford

University Press, 2020). For a distinction between the so-calledDelaware Effect, California Effect and
Brussels Effect, see Chander et al., note 44 above.

70 Schwartz, note 39 above, at 11. For a discussion of the GDPR’s limits see ECJ, 24 September 2018,
Judgment in Case C-507/17, Google LLC, v. Commission nationale de l’informatique et des libertés
(CNIL), ECLI:EU:C:2019:772.

71 GDPR, Recital 201.
72 GDPR, Article 44.
73 This adequacy requirement of the data protection level in the foreign jurisdiction was already in place

in the Data Protection Directive, note 33 above. Before its adoption, member states had their own
adequacy requirements. Schwartz, note 39 above, at 11–12.

74 GDPR, Articles 44 and 45.
75 Defined as internal corporate rules for data transfers within multinational organizations.
76 GDPR Articles 46 and 47.
77 GDPR Article 49.
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Under the current regime, the EUCommission adopted a set of adequacy findings
with select third countries, such as Japan, in February 2019.78 The European
Commission also commenced adequacy negotiations with Latin American countries
(Chile and Brazil) and Asiatic countries (Korea, India, Indonesia, Taiwan), as well as
the European Eastern and Southern neighborhoods, and is actively promoting the
creation of national instruments similar to the GDPR.79 Moreover, in July 2016, the
European Commission found that the EU-US Privacy Shield ensures an adequate
level of protection for personal data that has been transferred from the EU to
organizations in the USA, demonstrating regard for, inter alia, safeguards surrounding
access to the transferred data by the United States’ intelligence services.80 More than
5,300 companies have been certified by the US Department of Commerce in charge
of monitoring compliance with a set of common data privacy principles under the
Privacy Shield, which is annually and publicly reviewed by the Commission.81 The
Privacy Shield seemed to demonstrate that despite profound divergence between
European and American approaches to data protection, there was still room for
transatlantic cooperation and mutual recognition. However, in mid-July 2020, the
European Court of Justice (ECJ) concluded that the Commission’s Privacy Shield
decision was invalid as it disregarded European fundamental rights.82 As the Court
recalled, the Commission must only authorize the transfer of personal data to a third
country if it provides “a level of protection of fundamental rights and freedoms
essentially equivalent to that guaranteed within the European”.83 The ECJ found
lacunae in judicial protections for European data subjects against several US intelli-
gence programs.84

The question of data transfer between the EU and UK after Brexit is one of the
many hot topics that should be dealt with in a future EU/UK trade agreement, and it
is a perfect example of the problematic nature of the GDPR’s application to EU
third countries with closed economic ties. The October 2019 political declaration
setting out the framework for the future relationship between the two parties
contains a specific paragraph on digital trade that addresses the question of data

78 The European adequacy decision came after Japanese internal reforms on data privacy law, in
particular the extensive 2015 amendment to Japan’s Act on the Protection of Personal Information
(APPI). See Schwartz, note 39 above, at 14–16. See the Commission Implementing Decision (EU)
2019/419 of 23 January 2019, OJ L 76, 19.3.2019. This decision scrutinizes the Japanese legal framework
concerning data protection.

79 Data protection rules as a trust-enabler in the EU and beyond – taking stock, COM(2019) 374 final,
July 2019. See also the list of adequacy decisions at https://perma.cc/VA6X-ZQ3T.

80 The Privacy Shield had to be negotiated after the European Court of Justice found that a former EU-
US safe harbor arrangement was incompatible with EU law. See Maximillian Schrems v. Data
Protection Commissioner, note 35 above.

81 “Privacy Shield Framework”, https://perma.cc/RTZ2-UAT5.
82 Case C-311/18, Data Protection Commissioner v. Facebook Ireland Limited, Maximilian Schrems,

16.07.2020.
83 Ibid., at part 94.
84 The adequacy decision being annulled, future data transfer will, however, remain possible under

GDPR Article 49.
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protection. It says that future provisions on digital trade “should . . . facilitate cross-
border data flows and address unjustified data localisation requirements, noting that
this facilitation will not affect the Parties’ personal data protection rules”.85

However, in June 2020, six months after Brexit, the Commission was still uncertain
regarding a future UK adequacy assessment because of a lack of specific data
protection commitment in the UK. Moreover, the British government indicated
that it wanted to develop a separate and independent data protection policy.86 One
of the EU’s main concerns is that through bilateral agreements concluded between
the UK and the USA, data belonging to EU citizens could be “siphoned off” to the
United States.87

The issue of compatibility between European privacy rules and the Chinese legal
framework is also a growing matter of concern for Europeans. China applies much
stricter data border control on the grounds of national security interests. For
instance, the 2017 Chinese law on cybersecurity provides that companies dealing
with critical infrastructures of information, such as communications services, trans-
port, water, finances, public services energy and others, have an obligation to store
their data in the Chinese territory. Such a broad definition can potentially affect all
companies, depending on the will of Chinese authorities, who also have broad
access to personal information content on the grounds of national security.88

However, Chinese attitudes regarding privacy protection are not monolithic.
According to Samm Sacks, “[t]here is a tug of war within China between those
advocating for greater data privacy protections and those pushing for the develop-
ment of fields like AI and big data, with no accompanying limits on how data is
used”. This expert even describes a growing convergence between the European and
Chinese approaches in data protection regimes, leading the USA to bemore isolated
and American companies to bemore reactive.89However, based on themodel of the
recent conflict between European data privacy rules and US tech companies’
practices, emerging cases that shed new light on data protection regulatory diver-
gence between China and the EU are inevitable.90

Fragmentation and market barriers are emerging around requirements for privacy
and data flows across borders. Can this fragmentation be limited through international

85 See “Revised Political Declaration Setting Out Setting Out the Framework for the Future
Relationship Between the European Union and the United Kingdom as Agreed at Negotiators’
Level” (17 October 2019), https://perma.cc/5Y4S-XBQU.

86 See Boris Johnson’s Government written statement on the UK/EU relationship made on 3 February
2020.

87 See, for instance, the Access to Electronic Data for the Purpose of Countering Serious Crime
Agreement signed between the UK and the USA in October 2019.

88 S Livingstone, “China Sets to ExpandData Localization and Security Services Requirements” (IAPP,
25 April 2017), https://perma.cc/3R5N-CL4A.

89 See S Sacks, “New China Data Privacy Standard Looks More Far-Reaching Than GDPR” (Center
for Strategic and International Studies, 29 January 2018), https://perma.cc/A6AH-8EYX.

90 See German Labour Court ruling concerning Huawei, “Arbeitsgericht Düsseldorf, 9 Ca 6557/18”
(Justiz-Online, 5 March 2020), https://perma.cc/9FEV-2TGX.
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trade law?What is the EU’s position on international data flows and data protection in
the context of its trade policy? Can and should European trade agreements become an
efficient way to promote the GDPR’s privacy approach?

iv the birth of european digital trade diplomacy

Not surprisingly, given its imprecise nature, AI is not covered as such by trade
agreements, although AI technologies that combine data, algorithms and comput-
ing power can be affected by trade commitments in the field of goods and services. In
this section, I will focus on the issue of the trade dimension of cross-border data
flows, given its strategic relevance to AI applications. Although data cannot be
assimilated to traditional goods or services, trade rules matter with regard to data
in multiple ways.91 As I have already noted, even though regulating data flows on
national boundaries might seem counterintuitive and inefficient,92 states and public
authorities are tempted to regain or maintain control of data flows for many reasons,
ranging from national security to data protection to economic protectionism. A trade
agreement is one international public law instrument that might constitute a legal
basis to promote cross-border data control or, on the contrary, the free flow of data
principle.

A A Limited Multilateral Framework

Despite recent developments, digital trade rules currently remain limited, both at
the multilateral and the bilateral level. World Trade Organization (WTO) discip-
lines do not directly confront the problematic nature of digital trade or AI, even
though the WTO officially recognizes that AI, together with blockchain and the
Internet of Things, is one of the new disruptive technologies that could have a major
impact on trade costs and international trade.93 Mira Burri has, however, described
how WTO general nondiscrimination principles – Most Favorable Nation
Treatment and National Treatment – could potentially have an impact on the
members’ rules and practices regarding digital trade, as well as more specific
WTO agreements, especially the General Agreement on Trade in Services
(GATS).94 She notes that WTO members have made far-reaching commitments
under the GATS. The EU in particular has committed to data processing services,

91 See Mishra, note 19 above; M Burri, “The Regulation of Data Flows Through Trade Agreements”
(2017) 51 UC Davis Law Review 407, at 468.

92 Mishra, note 19 above.
93 See World Trade Organization, “World Trade Report 2018: The Future of World Trade – How

Digital Technologies Are Transforming Global Commerce” (2018), https://perma.cc/S9AM-A26P; D
Mitchell and N Mishra, “Regulating Cross-Border Data Flows in a Data-Driven World: How WTO
Law Can Contribute” (2019) 22(3) Journal of International Economic Law 389.

94 M Burri, “The Governance of Data and Data Flows in Trade Agreements: The Pitfalls of Legal
Adaptation” (2017) 51 UC Davis Law Review 65.
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database services and other computing services.95 These commitments might pro-
hibit new measures with regard to search engines that limit market access or
discriminate against foreign companies, as they should be considered data process-
ing services. Localization requirements with regard to computer and related services
would also be prima facie GATS-inconsistent, but could well be justified under the
agreement’s general exceptions.96

Despite a few updates, such as the Information Technology Agreement, WTO
members have failed, as in other fields, to renovate and adapt proper WTO discip-
lines to strategic issues, such as digital trade and AI. The current plurilateral
negotiations on e-commerce, which involve seventy-nine members including
China, Japan, the USA and the EU and its member states, might represent a new
opportunity to address these issues.97 However, given the current state of the WTO,
such evolution remains, at present, hazardous.98 So far, the most relevant provisions
on digital trade are those negotiated within the bilateral or plurilateral trade deals,
beginning with the TPP.99

Recent developments in EU digital trade diplomacy can be seen as a
reaction to the United States’ willingness to develop an offensive normative
strategy whose basic aim is to serve its big tech companies’ economic interests
and to limit cross-border restrictions based on data privacy protection as much
as possible.

B The US Approach to Digital Trade Diplomacy

The United States’ free trade agreement (FTA) provisions on digital trade are the
result of the Digital Agenda that was endorsed in the early 2000s. Several US trade
agreements containing provisions on e-commerce have been concluded by different
American administrations over the last two decades.100 In 2015, the United States
Trade Representative described the TPP as “the most ambitious and visionary

95 Ibid., at 84.
96 Ibid. See also the way the WTO Appellate Body interpreted GATS article XIV in US – Gambling

(WT/DS285/ABR, 7 April 2005).
97 See the WTO Joint Statement on Electronic Commerce, WT/L/1056, 25 January 2019. See also

Henry Gao’s Chapter 15 in this volume.
98 It can even be traced back to the Clinton administration’s framework for global electronic com-

merce. See T Streinz, “Digital Megaregulation Uncontested? TPP’s Model for the Global Digital
Economy,” in B Kingsbury et al. (eds), Megaregulation Contested Global Economic Ordering After
TPP (Oxford, Oxford University Press, 2019).

99 Ibid.
100 See the FTAs concluded with Australia (2002), Singapore (2003), Bahrain (2004), Chile (2004), the

central American countries (2004), Morocco (2006), Oman (2009), Peru (2009), Panama (2012),
Colombia (2012) and especially Korea (2012), which was, until the TPP, the most advanced FTA on
digital trade. See S Wunsch-Vincent and A Hold, “Toward Coherent Rules for Digital Trade:
Building on Efforts in Multilateral versus Preferential Trade Agreements”, in M Burri and T
Cottier (eds), Trade Governance in the Digital Age (Cambridge, Cambridge University Press, 2011).
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internet agreement ever attempted”.101 The TPP provisions relate to digital trade102

in various respects, including, inter alia, nondiscriminatory treatment of digital
products,103 a specific ban of custom duties on electronic transmission104 and free
supply of cross-border digital services.105 More specifically, despite recognizing the
rights of the parties to develop their own regulatory requirements concerning the
transfer of information by electronic means, the agreement prohibits the limitation
of cross-border transfer of information by electronic means, including personal
information.106 Additionally, under the TPP, “no Party shall require a covered
person to use or locate computing facilities in that Party’s territory as a condition
for conducting business in that territory”.107 US tech companies were deeply satis-
fied with the content of the agreement.108

However, the TPP drafters did not ignore the problematic nature of personal
information protections. Indeed, the text of this agreement recognized the eco-
nomic and social benefits of protecting the personal information of users of
electronic commerce.109 It even indicated that each party shall adopt or maintain
a legal framework that provides for the protection of the personal information of
the users of electronic commerce, therefore admitting the possibility of following
different legal approaches. However, each party should adopt instruments to
promote compatibility between the different legal frameworks,110 and the agree-
ment’s wording is relatively strong on the nondiscriminatory practices in terms of
user protections.

The GDPR was still under discussion when the TPP was concluded. However,
there is room for debate concerning the possible compatibility of the European
legislation and this US trade treaty. As with the WTO compatibility test, the main
issue concerns the possible discriminatory nature of the GDPR, which in practice is
arguable. This doubt certainly constituted an incentive for the EU to elaborate upon
and promote its own template on digital trade, in order to ensure that its new

101 The Bipartisan Congressional Trade Priorities and Accountability Act of 2015, P.L. 114–26 sec. 102 (b)
(6) adopted by theUSCongress included precise negotiations objectives for digital trade in goods and
services and cross-border data flows.

102 See TPP chapter 14 on “Electronic Commerce”.
103 TPP, Article 14.4.
104 TPP, Article 14.3.
105 Cross-border service provisions of US FTAs have always been very liberal as they rely on a negative

approach, meaning that a cross-border service should be liberalized unless the contracting parties
expressly restrict it. See TPP, Article 14.2.4.

106 TPP, Article 14.11.2.
107 TPP, Article 14.13. However, such a provision is subject to limitations on the grounds of legitimate

public policy objectives, provided that they are not applied in a discriminatory and disproportionate
manner. TPP, Article 14.8.

108 See “IBM Comments on U.S. Review of Trade Agreements” (THINKPolicy Blog, 31 July 2017),
https://perma.cc/4GGR-YZVC.

109 TPP, Article 14.8.1.
110 Both autonomous instruments and mutually agreed-upon solutions are permitted, which seems to

echo the GDPR mechanisms described.
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legislation wouldn’t be legally challenged by its trade partners, including the US
administration.
Just like the TPP, the USMCA contains several provisions that address digital

trade, including a specific chapter on this issue.111 It also prohibits custom duties in
connection with digital products112 and protects source code.113 The prohibition of
any cross-border transfer or information restriction is subject to strong wording, as
the agreement explicitly provides that “[n]o Party shall prohibit or restrict the cross
border transfer of information, including personal information, by electronic means
if this activity is for the conduct of the business of a covered person”.114 Yet, the
USMCA admits the economic and social benefits of protecting the personal infor-
mation of users of digital trade and the relevance of an internal legal framework for
the protection of this information.115 However, the conventional compatibility of
internal regulations that would limit data collection relies on a necessity and
proportionality test and a nondiscrimination requirement. In any case, the burden
of proving compatibility will undoubtedly fall on the party that limited data transfer
in the first place, even though it did so on the grounds of legitimate policy objectives.
Under these circumstances, the legality of GDPR-style legislation would probably
be even harder to argue than under the former TPP.

C The European Union’s Response to the American Trade Regulatory
Challenge

Before studying the precise content of existing EU agreements and proposals on
digital trade, one should bear inmind that European trade policy is currently subject
to strong internal tensions. Trade topics have become increasingly politicized in
recent years, especially in the context of the Comprehensive Economic and Trade
Agreement (CETA) and Transatlantic Trade and Investment Partnership (TTIP)
negotiations. It is not only member states, through the Council, and the European
Parliament – which has obtained, after the Lisbon Treaty, the power to conclude
trade agreements together with the Council – that have placed pressure on the
Commission. Pressure has also come from European civil society, with movements
organized at the state and the EU level.116 As a result, the idea that trade deals should
no longer be a topic for specialists and be subject to close political scrutiny is gaining
ground in Europe. As a response, the capacity of trade agreements to better regulate
international trade is now part of the current Commission’s narrative to advocate for

111 The name of the USMCA chapter is now “digital trade”, which may sound more precise than the
TPP’s “electronic commerce” language.

112 USMCA, Article 19.3.
113 USMCA, Article 19.16.1.
114 USMCA, Article 19.11.1.
115 USMCA, Article 19.8.
116 See Stop-TTIP European Citizens’ Initiative, registered in July 2017, Commission registration

number: ECI(2017)000008.
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the necessity of its new FTA generation,117 in line with European primary law
provisions that connect trade with nontrade policy objectives.118 The most recent
generation of EU FTAs incorporate a right to regulate, which is reflected in several
provisions, in particular in the context of the sustainable development119 and invest-
ment chapters.120More recently, the EU also showed a willingness to include a right
to regulate in the digital chapter’s provisions.121 Paradoxically, the recall of the state
power to regulate is the prerequisite of stronger trade liberalization122 and, more
broadly, a way in which to legitimize the extension of trade rules.

Older trade agreements, meaning those concluded before 2009, when the Lisbon
Treaty entered into force, remained practically silent on the issue of digital trade or
electronic commerce. The EU-Chile (2002) trade agreement is probably the first
FTA that contains references to e-commerce, probably under the influence of the
US-Chile FTA concluded during the same period. However, the commitments
were limited as they refer to vague cooperation in this domain.123 Moreover, the
service liberalization was strictly contained within the limits of the positive list-based
approach of the former generation of European FTAs.124 The EU-Korea FTA of 2011
contains more precise provisions on data flows, yet it is limited to specific sectors.125

For instance, Article 7.43 of this agreement, titled “data processing”, is part of a
broader subsection of the agreement addressing financial services. The provision
encourages free movement of data. Yet, it also contains a safeguard justified by the
protection of privacy. Moreover, the parties “agree that the development of elec-
tronic commerce must be fully compatible with the international standards of data
protection, in order to ensure the confidence of users of electronic commerce”.
Finally, under this agreement, the cross-border flow of supplies can be limited by the
necessity to secure compliance with (internal) laws or regulations, among which is

117 See, for instance, the Commission’s Communication Trade for All, COM (2015) 497 final, 14.10 and A
Hervé, “The European Union and Its Model to Regulate International Trade Relations” (2020)
Schuman Foundation Paper, European Issue n˚ 554, https://perma.cc/B43D-37P2.

118 Compare TFEU Article 207.
119 See JEFTA (Japan/EU FTA, OJ L 330, 27.12.2018, 3–899), Article 16.2.
120 See CETA, Article 8.9 (in the context of the investment protection’s chapter); see also the EU-

Canada Joint Interpretative Instrument where both parties “recognise the importance of the right to
regulate in the public interest” (OJ L 11, 14.1.2017, 3–8).

121 See the recently concluded EU/Mexico FTA chapter on digital trade.
122 This paradox of a deeper liberalization accompanied by measures involving a stronger state and

administrative control has been famously pictured by Michel Foucault through his concept of
“biopower” and “biopolitics”. See M Foucault, The Birth of Biopolitics: Lectures at the College de
France 1978–1979 (New York, Palgrave Macmillan, 2008).

123 Compare Article 104 of the EU-Chile Association Agreement, OJ L 352, 30.12.2002, 3–1450.
124 See Burri, note 91 above, at 426. However, after CETA, the EU accepted to conclude FTAs based on a

negative service liberalization approach. That is the case of the JEFTA, although the liberalization
remains subject to a long list of exceptions.

125 This evolution might be explained by the existence of commitments on e-commerce in the KORUS
FTA, signed in 2007 (see KORUS chapter 15 on Electronic Commerce). However, KORUS Article
15.8 uses soft wording regarding free data flows (“the Parties shall endeavor to refrain from imposing or
maintaining unnecessary barriers to electronic information flows across borders”).
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the protection of the privacy of individuals.126 Although limited to specific sectors,
those provisions demonstrate that the EU was aware of the potential effect of data
protection on trade long before the adoption of the GDPR.127

This sectoral approach has been followed by the EU and its partners in more
recent trade agreements, such as the CETA between the EU andCanada, which was
concluded in 2014.128 Chapter 16 of the CETA agreement deals expressly with e-
commerce. It prohibits the imposition of customs duties, fees or charges on deliver-
ies transmitted by electronicmeans.129 It also states that “[e]ach Party should adopt or
maintain laws, regulations or administrative measures for the protection of personal
information of users engaged in electronic commerce and, when doing so, shall take
into due consideration international standards of data protection of relevant inter-
national organizations of which both Parties are a member”.130However, the CETA
also contains another innovative and broader exception clause based on data
protection. Article 28.3 addresses the general exception to the agreement, and
provides that several chapters of the agreement (on services and investment, for
instance) can be subject to limitation based on the necessity to “secure compliance
with laws or regulations which are not inconsistent with the provisions of this
Agreement including those relating to . . . the protection of the privacy of individuals
in relation to the processing and dissemination of personal data”. Finally, the CETA
agreement, unlike the USmodel, does not contain a general free data flow provision
and only promotes specific forms of data transfer, consistent with European eco-
nomic interests, such as financial transfers for data processing in the course of
business.131

The current European strategy regarding trade and data protection appears more
clearly in the negotiations after the adoption of the GDPR. In 2018, the European
Commission made public proposals on horizontal provisions for cross-border data
flows, and for personal data protection in EU trade and investment agreements.132

This template is an attempt to reconcile diverging regulatory goals, in particular
human rights considerations and economic considerations.133 This conciliation is
also symbolized by the internal conflict, inside the Commission, between the

126 EU-Korea FTA, Article 7.50 (e) (ii), OJ L 127, 14.5.2011, 1–1426.
127 At the time, data protection was regulated under the 1995 Data Protection Directive; note 33 above.
128 Only the investment chapter of the CETA was renegotiated after 2014. The agreement has been

provisionally in force since September 2017.
129 CETA, Article 16.3. However, Article 16.3 clarifies the possibility to submit electronic commerce to

internal taxes.
130 CETA, Article 16.4. Both the 2005 APEC and 2013OECD privacy frameworks are therefore relevant

to justify the parties’ regulations.
131 CETA, Article 13.15.1. However, the following paragraph immediately outlines that the parties are

allowed “to maintain adequate safeguards to protect privacy, in particular with regard to the transfer
of personal information”.

132 “Horizontal Provisions for Cross-Border Data Flows and for Personal Data Protection”, https://
perma.cc/P6YB-7M9N.

133 See Yakovleva, note 19 above.
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Directorate General for Trade (DG Trade), traditionally in charge of trade negoti-
ations, and the Directorate General for Justice and Consumers (DG JUST). DG
Trade has shown greater sensitivity toward cross-border data flows, whereas DG
JUST conceived trade law as an instrument to expand Europe’s privacy protec-
tions.134 As a result, this template supports cross-border data flows while also imme-
diately recognizing that the protection of data and privacy is a fundamental right.
Therefore, the protection of data privacy is exempted from any scrutiny.135 This
privacy safeguard uses the wording from a clause to the national security exceptions
and contrasts with the necessity and proportionality tests put in place under the TPP
and USMCA. Not surprisingly, this privacy carve-out was immediately criticized by
tech business lobbyists in Brussels.136

However, the EU proposals formulated in late 2018, under the framework of the
negotiation of two new FTAs with Australia and New Zealand (initiated in 2017),
largely confirmed the template’s approach. First, the EU’s proposed texts refer to the
right of the parties to regulate within their territories to achieve legitimate objectives,
such as privacy and data protections.137 These proposals also further cross-border
data flows in order to facilitate trade in the digital economy and expressly prohibit a
set of restrictions, among which are requirements relating to data localization for
storage and processing, or the prohibition of storage or processing in the other party’s
territory. Moreover, the proposals protect the source code, providing that, in prin-
ciple, the parties cannot require the transfer of, or access to, the source code of
software owned by a natural or juridical person of the other party.138 A review clause
on the implementation of the latter provision, in order to tackle possible new
prohibitions of cross-border data flows, is included. Additionally, the European
proposals allow the parties to adopt and maintain safeguards they deem appropriate
to ensure personal data and privacy provisions. The definition of personal data is
similar to the GDPR’s conception.139 This approach is also in line with the EU’s
proposal, formulated within the context of the plurilateral negotiations regarding e-
commerce, which took place at the WTO in April 2019.140

The ability of the EU to persuade its trading partners to endorse its vision on
digital trade remains uncertain. In this context, the content of the Digital Chapter of

134 See Streinz, note 98 above, at 334–335.
135 See Article B.2 of the European Template.
136 This includes “Digital Europe”, which represents the largest European, but also non-European, tech

companies (such as Google,Microsoft, Amazon andHuawei). See “DIGITALEUROPEComments
on the European Commission’s Draft Provisions for Cross-Border Data Flows”
(DIGITALEUROPE, 3 May 2018), https://perma.cc/RPB6-XGUM.

137 Article 2 of the proposals.
138 Article 11 of the proposals. However, this provision is potentially subject to the general exception

clause of the agreement.
139 Articles 5 and 6 of the proposals. Under Article 6.4 “personal data means any information relating to

an identified or identifiable natural person”.
140 EU proposal for WTO disciplines and commitments related to e-commerce, INF/ECOM/22, 26

April 2019.
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the recently concluded FTA between the EU and Japan is not very different from the
CETA,141 demonstrating the absence of real common ground and Japanese support
on this issue. Whereas the JEFTA is an ambitious text in a wide range of sensitive
trade matters (such as geographical indications, service liberalization and the link
between trade and the environment), it only refers to a vague review clause regarding
digital trade and free data flows.142 However, as mentioned earlier, the question of
cross-border data flows between Japan and the EU has been dealt with through the
formal process that led Japan to reform its legal framework on data protection, which
in turn led to the Commission’s 2019 adequacy decision.143 Unilateral instruments
remain, for the EU, the de facto most efficient tools when it comes to the promotion
of its conception of data protection.144

v conclusion

The entry into force of the GDPR coincides with a new era of international trade
tensions, which might be interpreted as a new symbol of the European “New, New
Sovereigntism” envisioned by Mark Pollack.145 The European way of addressing the
issue of data processing and AI is, in reality, illustrative of the limits of the current
European integration process. European industrial policies in this field have been
fragmented among the member states, which have not achieved the promise of a
single digital market and, even more problematically, have not faced strong inter-
national competition. So far, the EU’s response to this challenge has been mostly
legal and defensive in nature. Yet, such a strategy is not in itself sufficient to address
the challenges raised by AI. Smart protectionism might be a temporary way for
Europe to catch up with the United States and China, but any legal shield will in
itself prove useless without a real industrial policy that necessitates not only an
efficient regulatory environment but also public investment and, more broadly,
public support. The post-COVID-19 European reaction and the capacity of the
EU and its member states to coordinate their capacities, modeled on what has been
done in other sectors such as the aeronautic industry, will be crucial. After all, the
basis of the European project is solidarity and the development of mutual capacity in

141 See JEFTA, Article 8.63 (promoting data transfers in the field of financial services) and JEFTAArticle
8.78.3 (recognizing the importance of personal data protection for electronic commerce users).

142 JEFTA, Article 8.81. Similarly, the new digital trade chapter of the renovated EU-Mexico FTA is
limited to a three-year review clause when it comes to cross-border data flows. See EU-Mexico
renovated FTA Article XX (a provisional version of the text was made public in May 2020 and is
available at https://perma.cc/7TAZ-J8F9).

143 See the Commission’s Implementing Decision (EU) 2019/419 of 23 January 2019 on the adequate
protection of personal data by Japan under the Act on the Protection of Personal Information, OJ L
76, 19.3.2019, 1–58.

144 This unilateralism does not preclude political dialogue with the partner.
145 MA Pollack, “The New, New Sovereigntism (Or, How the Europe Union Became Disenchanted

with International Law and Defiantly Protective of Its Domestic Legal Order)”, in CGiorgetti and G
Verdirame (eds), Concepts of International Law in Europe and the United States (forthcoming).
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strategic economic areas, such as coal and steel in the 1950s, and a context of crisis
and the risk of a decline of the “old continent” may serve as a strong catalyst for an
efficient European AI policy.

On a more global and general level, the analysis of the GDPR and the European
trade position on data flows and AI illustrates that this new and disruptive sector has
not escaped the existing tensions between free trade and protectionism.
Unsurprisingly, the new digital trade diplomacy is subject to an old rule: negotiators’
positions are largely influenced by economic realities and the necessity to promote a
competitive industry or to protect an emerging sector, respectively. Fundamental
rights protection considerations that led to a form of “data protectionism” in the EU
are certainly also influenced by its economic agenda. On the other hand, the US
promotion of free flows of data essentially responds to the interest of its hegemonic
companies and their leadership on the Internet and AI. The admission of the free
data flows principle from the EU might correspond to the growing presence of data
centers in the EU’s territory, which followed the entry into force of the GDPR, given
the necessity to comply with this regulation.146 It can also be interpreted as a hand up
to its trade partner, in exchange for the admission of a large data privacy carve-out
that would legally secure the GDPR under international trade law. However, unless
extremely hypothetical political changes occur and a willingness to forge a transat-
lantic resolution or a multilateral agreement on these questions materializes, the
fragmentation of the digital rules on data transfer will likely remain a long-term
reality.

146 See Mishra, note 19 above, at 477.
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The chapter examines the main features and trends characterizing the European Union’s (EU) e�orts

in the digital diplomacy domain. The EU, like other national and international political entities, has

recently embraced social media and other digital technologies as a way to engage with foreign

audiences and raise its global pro�le. Because of its unique nature—a hybrid and un�nished political

entity mixing intergovernmental and supranational features—the EU’s foray into digital diplomacy

faces numerous challenges, from its communication strategy’s internal (i.e. within the EU) bias, to the

lack of coordination among the various stakeholders involved, the competition with member states, to

the ‘communication de�cit’ that still besets the organization. As a ‘normative power’ with less

historical baggage and a more positive reputation (at least outside Europe) than its member states, the

EU has nonetheless the potential to be successful and e�ective in projecting its ‘soft power’ through

digital channels. The regional organization has made some strides in this regard, but it has not fully

exploited the opportunities that ‘going digital’ entails. The chapter elaborates on the challenges and

opportunities in European Union digital diplomacy by providing empirical examples of EU e�orts in

this domain (the 2017 ‘European Way’ (EAAS 2017) social media campaign and the EU’s

communication strategy during the Iran nuclear deal negotiations) and linking them to theoretical

debates in the �elds of international relations and communication.
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Introduction

Upon taking o�ce as the European Union’s (EU) High Representative for Foreign and Defense Policy,

Federica Mogherini claimed that the social media platform Twitter represented ‘an extraordinary channel of

diplomacy and of communication’ and committed to using it as ‘one of the fundamental tools of our

diplomacy’ (Mogherini, quoted in Mann, 2015). As a regional organization with an active presence on the

world stage, the European Union has indeed embraced social media and other digital technologies as

communication tools deployed to engage with foreign audiences and to project its image globally. The use of

digital technology to achieve foreign policy objectives, or what is known as ‘digital diplomacy’ (Bjola and

Holmes, 2015), has acquired a central role in EU communication strategy, and more resources and

personnel have been dedicated to this policy area. This trend has accelerated during the Covid-19 pandemic,

as the EU turned to ‘virtual diplomacy’ to manage relations among its members and the rest of the world

(Maurer and Wright, 2020).

By turning to online platforms to conduct foreign policy, the European Union has followed the lead of public

organizations (both national and international) that have been early adopters of digital technologies in their

communicating practices (Bjola and Zaiotti, 2020). However, the Union’s foray into digital diplomacy

di�ers from other organizations’ because of its hybrid institutional arrangement mixing intergovernmental

and supranational characteristics and its foreign policy’s decentralized structure, with EU-level actors

and member states sharing responsibilities in this domain (Soetendorp, 2014). These unique features have

shaped the approach and practices that constitute the �eld of EU digital diplomacy, from its governance

(centred on the EU diplomatic unit, the European External Action Service (EEAS), but complemented with

other EU units and EU member states) to the narrative it has constructed to engage with foreign audiences.

In this context, digital channels of communication (websites, blogs, and social media) represent a

compelling tool available to the EU to promote its ‘soft power’ (Nye, 1990; Cross and Melissen, 2013) in

world a�airs. Digital diplomacy also o�ers a unique opportunity for the EU to boost its external reputation

(Zaiotti, 2020). Like other international organizations, the EU has limited direct sources of legitimacy, and

therefore it has to rely on its performance to justify its existence (Maurer and Morgenstern-Pomorski,

2018). The latter requires a concerted e�ort to showcase one’s achievements, a feature that digital

communication platforms can provide.

p. 458

Despite its newly acquired prominence, EU digital diplomacy faces various challenges in its quest for

improving the regional organization’ relevance and visibility on the global stage. As the latest addition to its

communication and public diplomacy toolkit, the EU digital e�orts su�er from a legacy of neglect and self-

centredness regarding external communication, which, despite recent improvements, still negatively

a�ects this policy domain (Spanier, 2010; Meyer, 1999; Krzyżanowski, 2012). The EU digital diplomacy is

also constrained by the complexity and weakness of the Union’s foreign policy. The lack of a uni�ed voice

and the limited coordination among the various actors who speak on behalf of the EU (especially member

states, which maintain a degree of autonomy with regards to foreign policy) limits the ability of the

organization to provide a coherent narrative about what the EU stands for. Another challenge, one that is

related to the social nature of the communicative platforms used for digital diplomacy, is the still

widespread lack of genuine engagement with the targeted audience, a problem that, in fairness, the EU

shares with other international organizations. The EU’s digital diplomacy also has to counter the growing

number of online activities that openly contest the organization. Some of the forces behind these activities

have a malign intent (e.g. cybercrime, trolling, misinformation; Bjola and Pamment, 2016). Others re�ect

the shortcomings of the EU in tackling the various internal and external crises the organization had to face

in the last decade (the ‘Euro crisis’, the ‘refugee crisis’, and, more recently, the Covid-19 pandemic).

The present chapter presents an overview of the key features of the EU’s digital diplomacy and the

challenges it faces. The �rst section traces the origins and evolution of EU digital diplomacy, highlighting
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its connections with the organization’s e�orts in the realms of external communication and public

diplomacy. This section introduces the main actors responsible for the planning and the implementation of

the EU’s digital diplomacy, namely the EEAS, EU delegations around the world, and the European

Commission’s departments (Directorates General) with an explicit foreign policy mandate. The second

section examines the content of the EU-as-‘principled and pragmatic global power’ narrative that is at the

core of the organization’s digital diplomacy. The section also provides examples of how EU foreign policy

actors have deployed this narrative through social media and other digital channels. The third section

considers the challenges that EU digital diplomacy faces and the e�orts made by the organization to

overcome them. In concluding, the chapter looks at some directions where EU digital diplomacy is headed.

p. 459

From ʻPublicʼ to ʻDigitalʼ Diplomacy: The Evolution of the European
Unionʼs External Communication

The European Union’s digital communication activities aimed at engaging external stakeholders (i.e.

citizens and public o�cials in non-EU countries) are a key component of the EU’s public diplomacy (Cross

and Melissen, 2013). Winning the ‘hearts and minds’ of foreign audiences has been recognized as a priority

since foreign policy o�cially became an area of EU competence in the 1990s (White, 2017). In the early years

of the Union’s involvement in foreign a�airs, however, the term public diplomacy was not explicitly used to

describe its public relations and communication practices, as the EU was concerned about being perceived

as distributing overtly political content or straightforward propaganda (Duke, 2013). Its primary e�orts

were put into disseminating information to foreign publics, or what Lynch calls ‘a glossy “facts and

�gures” approach to public diplomacy’ (Lynch, 2005: 24). Most of these endeavours were delivered in

traditional ‘analogue’ formats (press releases, bulletins, publications). The digital presence of the EU was

limited to websites providing information and resources on EU activities abroad.  The impact of this

messaging was also hampered by the fragmented nature of EU external communication policy, and

especially the lack of a coordinating structure and common strategy among the various actors speaking on

behalf of the EU. The neglect of this policy area meant that public diplomacy remained the ‘Cinderella of the

EU’s global engagement’ (Whitman, 2005: 32).

1

The turning point with regards to EU public diplomacy and its digital dimension occurred with the creation

of a dedicated diplomatic corps, the EEAS (Cross, 2015; Hedling, 2020). EEAS, which became operative in

January 2011, was tasked with running EU delegations and o�ces around the world. Leaderships of EEAS

was bestowed to the o�ce of the High Representative of the EU for Foreign A�airs and Security Policy,

whose pro�le was upgraded to include the role of European Commission’s Vice President. The new unit took

over some of the responsibilities with regards to communication and engagement with foreign publics

previously held by the Secretariat of the Council of the European Union (the institution representing EU

member states’ interests) and the European Commission (the EU’s executive agency). The EEAS was tasked

to increase the visibility of the EU foreign policy ‘footprint’ around the world. The High Representative

plays a key role in these e�orts, as this o�ce’s mandate is to articulate ‘clear, convincing, coherent, and

mutually reinforcing messages’ about EU foreign policy (quoted in Duke, 2013: 132).

p. 460

The importance of public diplomacy, and external communication more generally, was recognized by the

creation of a dedicated unit within EEAS, the Strategic Communication and Foresight unit. The unit is

composed of three branches (‘divisions’): Communications Policy and Public Diplomacy (CPPD); Strategic

Communications, Tasks Forces and Information Analysis (StratCom); and Policy Planning and Strategic

Foresight. The CPPD division supports the activities of the EU High Representative and communicates about

EU external relations (foreign a�airs, security, and defence policy). CPPD includes a ‘Digital

Communication’ section, which is responsible for content and delivery of information through digital

media.  StratCom and its task forces are mandated to manage communication and counter misinformation2
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in selected regions around the world. One of this unit’s primary responsibilities is coordinating the message

so that all EU foreign policy actors follow the line established in Brussels. In its �rst con�guration, StratCom

consisted of a small team managing social media (two people) and the spokesperson’s service (5–6

persons). It also included a dedicated task force on digital diplomacy. Over time, sta� in this unit has grown

substantially and currently employs �fty o�cers, with ten working on issues related to digital

communication.

The push to digitalize EU foreign policy has been a core component of EEAS’ communication strategy since

the unit was created (Mann, 2015). Despite being one of the more recent additions to the EU institutional

scene, EEAS was not far behind other EU units in terms of establishing a presence on social media.  The unit

established accounts on all major social networking platforms (Twitter, Facebook, Instagram, Flickr,

YouTube, Vimeo, and the VK in Russian, plus Sina Weibo and Tencent Weibo in Chinese). On Twitter, the

most popular platform in EU foreign a�airs, EEAS maintains an institutional account (@eu_eeas) and

individual handles for the High Representatives and the spokespersons for foreign and security policy.  With

the Mogherini tenure, the EEAS introduced a Digital Diplomacy Task Force, with the speci�c mandate of

curating the unit’s social media accounts and content for the senior management (Mann, 2015).

3

4
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While the EEAS is the central cog in the EU external relations’ digital diplomacy machine, an essential role

in this domain is played by EU delegations, as they represent EU global interest on the ground. The Lisbon

Treaty gave delegations legal personality; it also expanded the scope of their activities, now covering all

aspects of EU foreign policy. Besides performing ‘classic’ diplomatic tasks (maintaining relations with local

institutions in areas such as trade, development, and scienti�c and technical cooperation), the delegations

play a frontline role in promoting the EU image, interests, and values abroad. Public communication has

therefore become a core feature of their activities. Some of the external messaging is deployed through in-

person events (press conferences, talks, workshops, cultural events). More and more, however, the core of

the EU delegations’ communication activities occurs digitally, whether as sole medium or as

complementary to the in-real-life events. To ful�l these communication tasks and reach the targeted

audience (mainly within the host state), the majority of EU delegations (ninety-six out of 140 at the time of

writing) have established a social media presence on the leading social networking platforms (YouTube,

Twitter, FB, Fickr, Instagram). Some EU ambassadors posted outside Europe maintain personal social media

accounts, mainly in countries with large populations or strategic relevance to the EU.  The amount of

�nancial and human resources dedicated to digital diplomacy varies dramatically. Delegations have a press

and information o�cer, who is typically responsible for managing the social media handles. Some of the

largest delegations (i.e. Washington, Moscow, Tokyo, and Beijing ) have a dedicated unit for

communication and are able to deliver a sleek and professional digital communication operation. In some

cases, these units’ mandate explicitly includes public diplomacy. The US delegation in Washington, for

instance, has a Press and Public Diplomacy Section, which was established in 2006. Most of the other

delegations rely on the entrepreneurial spirit of their sta� (often hired locally and not part of the EU

diplomatic corps) working on a small budget. Not surprisingly, the level of digital activity of EU delegations

and their ambassadors and their impact around the world �uctuates dramatically.

5

6

7

Despite their prominent role in representing the EU abroad, EEAS and EU delegations are not the only

entities populating the Union’s digital diplomacy universe. This is the case of the European Commission’s

departments (Directorates General, or DGs) with a foreign policy mandate, namely the DG for International

Partnerships (INTPA)—previously DG for International Cooperation and Development (DG DEVCO)—and

the DG for Trade (TRADE). The two departments are responsible for managing EU policies in their areas of

competence. Part of their mandate is to communicate with the external world about what the EU does and

the impact of its policies. The Directorate General for International Partnerships mission is ‘to contribute to

sustainable development, the eradication of poverty, peace, and the protection of human rights, through

international partnerships that uphold and promote European values and interests’ (INFPA, n.d.: 4).

p. 462
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DEVCO/INTPA’s social media messaging focuses on showcasing the EU action on issues related to

cooperation and development, and, in particular, the value of its aid work (European Union External Action

Service, 2012: 5). Its core message is geared towards promoting EU actions related to the organization’s

global commitments, such as the Paris Agreement on Climate Change and the United Nations 2030 Agenda

and Sustainable Development Goals. The public relations work of DG TRADE builds on the reality that

international trade is one of the most powerful tools in EU foreign policy, given the EU’s authority in this

domain, and the economic clout that the Union possesses. Traditionally, DG TRADE has emphasized

macroeconomic indicators to showcase its successes in its communication practices. With the advent of

social media, DG TRADE has tried to boost the appeal of international trade by emphasizing its impact on

the everyday life of �rms and consumers.

Projecting European Values and Principles: EU Digital Diplomacy and
the Quest for International Reputation and Legitimacy

Digital media provide a valuable resource available to EU foreign policy actors to project and, in some cases,

expand the European Union’s power on the global stage. The EU’s ability to exert such power is premised on

the existence of a unique and coherent corporate identity vis-à-vis relevant stakeholders. Organizations

develop a corporate identity by building a narrative about who they are and what they represent, a narrative

that is typically outlined in internal strategic documents, and it is articulated publicly by their o�cial

representatives (Mumby and Kuhn 2018 ). Since it acquired greater autonomy with regard to foreign policy,

the EU has tried to present itself as a ‘normative power’ in world a�airs (Manners, 2002). In this

perspective, the EU’s global role involves a commitment to deliver peace, security, and prosperity through

the promotion of justice, democracy, and human rights. These values are contrasted to traditional

realpolitik in international a�airs, an approach that relies on ‘hard’ power (i.e. military capabilities) and

national interest. Key pillars of the EU alternative ‘soft power’ approach that emphasizes persuasion and the

support for global progressive causes (e.g., peaceful resolution to disputes, green economic policies, gender

equality) are presented as a re�ection of the EU’s core values. While states (in Europe and beyond) have

advanced this normative dimension of their foreign policy, the EU has posited it at the core of its global

strategy (EU, 2003). One of the appeals of this narrative is that the EU carries less baggage than its member

states, especially the most powerful ones or those with colonial history (Lynch, 2005). The deterioration of

the global order (i.e. the growing tensions with Russia and China) and the economic and political crises that

hit the continent in the 2010s pushed the EU to reconsider its overemphasis on soft power in the conduct of

its foreign policy (Riddervold et al., 2021; Michalski and Nilsson, 2019). Similarly, the growing backlash

against the paternalistic approach that the EU had adopted vis-à-vis its international partners, especially

those located in Europe’s ‘neighbourhood’, persuaded EU o�cials to revisit the principles guiding its norm-

driven foreign policy (Staeger, 2016). One of the de�ning elements of this new approach has been a pivot

toward the concept of ‘resilience’ (Juncos, 2017; Tocci, 2020: 177). When applied to the realm of

international relations, resilience entails ‘the ability of states and societies, communities and individuals to

manage, withstand, adapt, and recover from shocks and crises’ (European Commission, 2012; quoted in

Tocci, 2020: 177). This approach to foreign policy is meant to be more pragmatic, less prescriptive, and

more engaged and transformative than earlier iterations of EU foreign policy (Tocci, 2020: 179). Indeed, in

EU Global Strategy for the foreign and security policy of the European Union, the 2016 policy document outlining

the EU’s strategic vision, ‘engagement’ and ‘partnership’ are mentioned as two principles guiding EU

external a�airs (EEAS, 2016). This move does not involve the loss of normative principles in EU foreign

policy; instead, it encourages the application of a ‘realpolitik with European characteristics’ (Biscop, 2016)

based on ‘principled pragmatism’ (Tocci, 2020: 180).

p. 463
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EU o�cials have also recognized that a more sophisticated communication strategy is needed to ensure that

this new foreign policy orientation is embedded in the EU’s relations with its international partners. The

2016 Global Strategy, for instance, lists ‘Strategic Communications’ as a priority side by side with other more

traditional tools of foreign policy. This commitment involves ‘joining up public diplomacy across di�erent

�elds, in order to connect EU foreign policy with citizens and better communicate it to our partners’

(EEAS, 2016). Digital tools, including social media, are central to this communication strategy. Since the

early 2010s, EU foreign policy o�cials posted around the world have been urged to deliver online content

that re�ects the EU’s credentials as a pragmatic and principled foreign policy actor (Manners and Whitman,

2013: 189). According to the ‘Information and Communication Handbook for EU Delegations’, the internal

document drafted in December 2012 by EEAS’ Strategic Communication division in collaboration with DG

DEVCO, the delegations are asked to relay information that is ‘inspired by the promotion of EU values and

based on the delivery of peace, security and prosperity’ (EEAS, 2012). The emphasis should, in turn, be that

of promoting the EU as ‘a major partner in democratic transition’, ‘the world’s biggest cooperation and

development donor’, a ‘global economic power’, a promoter of human rights, and ‘a security provider

responding to global security threats’ (2012). These tenets have underpinned social media campaigns

elaborated by the communication units in concomitance to special events or EU-led initiatives. The issuing

Global Strategy was accompanied by a dedicated digital campaign on the various EEAS-run social media

accounts. The ‘European Way’ campaign, which was launched in March 2017, used hashtags such as

#EuropeanWay, #EUGS, or #EUGlobalStrategy to raise awareness about the EU foreign policy priorities and

the implications for stakeholders (Hedling, 2020: 149). Another example of the attempts to di�use the EU

foreign policy narrative can be seen in social media communicative practices related to the theme of gender

(Wright and Guerrina, 2020). This theme is a �agship in the Union’s normative-driven foreign policy, one

in which Europe presents itself not only as an example to follow but also as a supporter of gender causes

abroad (MacRae, 2010: 157). Posts related to gender matters are a recurring feature in EEAS social media

accounts, especially around special events (e.g., International Women’s Day; the EU at sixty celebrations;

Wright and Guerrina, 2020).

p. 464

Digital diplomacy does not only help di�use the EU’s identity as global actor; it also allows the organization

to defend, and possibly boost, its global reputation (Zaiotti, 2020). By facilitating direct communication

with a global audience, digital platforms allow the EU to project a positive narrative about the organization

and showcase its accomplishments. At the same time, social media o�er a channel for audiences to engage

directly with the EU and express their opinions, thus providing useful feedback on the organization’s

performance. Besides boosting its reputation, digital communicative tools provide a source of legitimacy for

the European Union. The narrative that EU foreign policy actors reproduce becomes a legitimating process

since it reminds the public of the positive contribution that the EU’s foreign policy provides (Cooper, 2019;

Hedling, 2020: 149). This is particularly relevant since the EU su�ers similar structural problems a�ecting

other international organizations, namely the lack of direct, bottom-up sources of legitimization. The EU,

as a result, has to rely on the assessment of its ‘output’, namely what it does, and how, to determine its

legitimacy (Ste�ek, 2015). The emphasis on outputs as a source of legitimization is apparent in the EU’s

digital communication related to its activities in the economic realm. In its social media strategy, DG TRADE

has tried to boost the appeal of international trade by emphasizing its impact on the everyday life of

�rms and consumers. It has therefore embraced what commentators have called ‘Trade Policy 2.0’. An

example of these e�orts was the social media campaign during the Canada–EU Comprehensive Economic

Trade Agreement (CETA) rati�cation process. The DG TRADE communication team created a Twitter

hashtag #CETAcomes2town (Cernat, 2018). It complemented this campaign by posting infographics and

entries with references to examples of European-made products that could be appealing for a North

American market. The department has employed a similar approach for other trade agreements, using the

hashtag #FTAcomes2town. These types of campaigns are occurring in a global climate that has become more

hostile to international trade, and therefore more needed to boost EU economic interests.
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The EU has historically been shielded from popular scrutiny, and, as a result, the issue of legitimacy has

been relatively invisible as a subject in public and academic debates. Of late, however, attention to its actions

has increased due to the various ‘crises’ it has faced. As a result, the EU has become more active in seeking

popular support. As a popular means of communication, social media represent a novel source for the

discursive practices of legitimation (Denskus and Esser, 2013). These practices, which can take the form of

anything from individual social media posts of in�uential foreign policy actors to full-�edged social media

campaigns, have become a central component of EU digital diplomacy. Indeed, the quest for greater

legitimacy was at the core of one of the most compelling examples of EU digital diplomacy to date, namely

the Union’s involvement in the negotiations over the Iran nuclear deal (Blockmans and Viaud, 2017). In

these negotiations, which started in 2013 and were concluded in 2015, the EU’s High Representative,

together with other international partners (known as the P5 + 1, i.e., the �ve permanent members of the

United Nations Security Council plus Germany) engaged with the Iranian authorities to achieve an

agreement on how to manage Iran’s e�orts to acquire nuclear capabilities. Although these talks were held

behind closed doors, the EU maintained a direct channel of communication via social media (mostly

Twitter) throughout this time. With the hashtag #IranTalks, the High Representative (HR) regularly updated

journalists and the public on the state of the negotiations through tweets and the insertion of ‘behind the

scenes’ images of key players at work. The content of tweets was mostly generic rather than including

details about the content of the discussions. The stated objective of these digital communication practices

was to control the message and avoid misinformation. Yet, this communication also provided a (not so

subtle) means to boost the legitimacy and reputation of the EU, and the HR (Federica Mogherini) more

speci�cally. As the EEAS o�cial running the account explicitly admits, this communication was aimed at

‘carefully re�ecting the HR/VP’s role as facilitator of the talks’.  This role, combined with a proactive

presence on social media, meant that the HR could grow her social media pro�le. She was able to grab the

attention of a larger audience. The news of the Iran deal was announced on HR’s Twitter account, and the

tweet became the most popular item issued on the platform.

9

Challenges in EU Digital Diplomacy: The Quest for Coordination and
Coherence

p. 466

The Lisbon Treaty and the creation of EEAS raised the prospect for greater institutional coherence and

consistency in EU external communication. It also provided a framework for the emergence of a common

‘communication culture’ spanning all the EU foreign policy institutions (Duke, 2013: 10). Indeed, the

number of voices speaking for the EU was reduced (e.g., the elimination of a rotating presidency). Practical

steps were taken to coordinate communication and public diplomacy within the foreign policy

establishment. These e�orts included strengthening the collaboration with the EU ‘internal’

communication units, and in particular with the European Commission’s DG Communication. After the

Lisbon Treaty, this task fell to the newly established External Relations Information Committee (ERIC),

which brought together the Commission’s communications units and, unlike its predecessor (RIC), is now

responding to the Strategic Communications Division in the EEAS.

Related to the issue of coordination, another task the EU has taken up is that of improving the coherence of

its external communication. This topic is explicitly mentioned in the 2016 EU Global Strategy. The document

called for action to ‘improve the consistency and speed of messaging on our principles and actions’, both in

terms of factual rebuttals of disinformation and ‘fostering an open and inquiring media environment within

and beyond the EU’ (EEAS, 2016: 23). This ‘retooling’ of external communication is apparent in the

approach the EU has taken regarding content delivery on digital platforms. In 2020, the DG for International

Partnerships issued ‘Digital Content Guidelines’, a manual directed at EU delegations and external service

providers.  These actors are encouraged to promote the EU through ‘positive, inspiring and challenging10
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communication, which is values-driven and impact-focused’. The ‘European values’ it envisions are

sustainability, equality, democracy, human rights, and partnership (INTPA, 2020: 5). The principles that

this messaging should follow are ‘professional yet human (…) complete yet concise (…) sincere yet positive’.

Despite these e�orts at achieving greater coherence, the EU’s digital diplomacy is still riddled with obstacles

that limit its e�ectiveness. The �rst has to do with the continued existence of a plethora of actors speaking

on behalf of the EU on the world stage. Some of these actors fall under the EU common foreign and security

policy mandate (the President of the European Council, the High Representative, the EEAS, and the member

states), others under the Commission (the President of the Commission and Directorates General with an

external mandate). Even within the External Action Service, multiple hands are on the communication �le.

In the original plans leading to the creation of EEAS, the High Representative was assigned a department

for information and public diplomacy. This department did not materialize, and the public diplomacy �le

was instead scattered within EEAS (Duke, 2013). Member states also continue to have an active voice in

matters of EU external communication. Their in�uence is exerted through the Political and Security

Committee (PSC), a unit within the European Union dealing with common foreign and security policy

issues.  In its remit, the PSC negotiates ‘master messages’ for civilian missions, and ‘communication

strategies’ for military missions, all of which need to be approved by member states.

p. 467

11

Since the creation of EEAS and the move to digital communication, the EU has pledged to streamline how

the organization engages with the rest of the world. Rather than relying on a traditional approach based on

strategic communication, the emphasis is now on a more nuanced and engaged method. As a

communication expert at EEAS put it:

It is about di�erent things, using di�erent channels, di�erent events, communication strategies

and public a�airs but the central thing is that this is no longer about informing it is about

explaining, engaging and listening.

(Quoted in Hedling, 2020: 148).

The digitalization of EU external communication, however, has not eliminated the organization’s old

habits. Indeed, this shift might have actually reinforced the deep-seated dispositions in EU communicative

practices (Krzyżanowski, 2020). One of these dispositions is that of tightly controlling the messages that EU

delegations and other EU foreign policy actors sent to the outside world. Social media content must be

approved by the External Action Services’ headquarters in Brussels ahead of time. The broadcasting of pre-

approved messages is acceptable, but not public interactions that could derail delicate negotiations. While

this control is common to other foreign policy actors, especially foreign a�airs ministries, the EU must

tread a �ner line, as it must ensure it does not breach the delicate balance of consensus among the twenty-

seven members.

Other problems persist regarding how the EU engages its global audience in the digital realm. Looking at the

EEAS’ ‘footprint’ on social media (Facebook, Flickr, Twitter), we notice a degree of interactivity (‘likes’, re-

tweets, and comments). Yet, these e�orts fall short of continued engagement. Only a few comments posted

on the EEAS handles contain a reply from the administrators. The attempts to project a normative foreign

policy through digital channels are also underwhelming. In their study covering social media activity during

International Women’s Day and the EU’s sixtieth anniversary in 2017, Wright and Guerrina (2020) found

that the EU did not e�ectively integrate gender equality in its digital diplomacy, keeping it on the margins of

EU external communication practices. Another challenge the EU digital diplomacy faces is the growing

level of scrutiny and contestation that social media platforms have brought. Like other international

organizations active on the world stage, the EU has been historically shielded from popular scrutiny. As a

result, the EU has rarely been an object of contention in global public discourse (Ecker-Ehrhardt, 2017).

However, the growth of the EU’s role in world a�airs, and the visibility that it has brought, have led to
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greater politicization of the organization, and with it, the potential for criticism (Zürn et al., 2012: 71). More

and more, this criticism has been delivered through digital channels. As a popular means of expressing

opinions, social media have become a powerful tool of political contestation, especially when coming from

civil society (Zaiotti, 2020). Social media have also been used to spread misinformation about the EU

(Bentzen, 2019; Scheidt, 2019; Vériter et al., 2020). When faced with open contestation, the EU, like other

organizations in similar situations, have felt compelled to respond to avoid further negative backlash, with

a view to rebuilding the trust of their audience (Bentzen, 2019). Fighting misinformation online is a central

component of the EU cybersecurity strategy.  The EU has set up a dedicated agency whose task is to contain

or prevent malicious e�orts carried out on social media and other digital platforms. The European Network

and Information Security Agency (ENISA), originally established in 2004, has seen its mandate and resources

boosted in recent times. Responding to critical situations is particularly needed for organizations such as

the EU since it relies heavily on output legitimacy. Yet, the core component for a successful response to a

crisis is to focus on its communication strategy, which involves being open to external feedback and

adjustments of actions to re�ect the public mood (Ste�ek, 2015: 275). To date, however, most of the focus of

EU action has been internal (i.e., on misinformation within the EU), and limited resources have been

allocated to the external dimension.

12

The EU management of its global reputation through digital channels has also been underwhelming and

overtly passive in the face of the series of economic and political crises the EU faced in recent times (Zaiotti,

2020). These crises—from the one involving the Euro in the early 2010s (‘Eurozone crisis’), to the surge in

migration �ows around Europe’s south-eastern borders in the summer of 2015 (‘refugee crisis’), to the

Covid-19 pandemic in 2020—were ‘internal’ matters, as they a�ected the stability of the European

integration project; they nonetheless had important ‘external’ implications, because they threatened to

tarnish the global image of the EU as a successful political project and a model to follow elsewhere

(Nedergaard, 2018; Georgiou and Zaborowski, 2017). EU o�cials acknowledged that these events negatively

a�ected the EU brand. At the height of the refugee crisis, for instance, then High Representative for Foreign

A�airs and Security policy of the EU, Federica Mogherini, stated that EU action on the issue of the refugee

crisis ‘greatly weakens our credibility abroad’.  The EU public diplomacy machine, however, did not

e�ectively mount a consistent e�ort to address this challenge by engaging the public on the meaning of

these crises and the responses by the EU. As a result, these issues were mostly ignored in the digital

communication conducted by EEAS o�cials in Brussels and delegations around the world (Zaiotti, 2020).

p. 469
13

Conclusions: Overcoming the Capability-Expectations Digital Gap

The EU as an organization has been slow in realizing that actively engaging with foreign audiences was a

crucial component in its e�orts to become a prominent actor in foreign a�airs. Because of its recent

emergence and di�cult gestation, EU foreign policy has been conservative and inward-looking. The

creation of a dedicated foreign policy service changed this stance. The concomitant emergence of social

media and their embracing by foreign policy actors meant that the EU had to become more proactive in the

digital domain. The EU has recognized that digital platforms are an essential tool in contemporary world

a�airs for the purpose of communicating and engaging with the outside world, particularly foreign

audiences. Arguably, the EU needs to rely on these platforms more than other policy actors, given its still-

limited visibility and ability to in�uence world a�airs through traditional diplomatic means. The EU has

made important strides in upgrading its digital presence, as witnessed by its active involvement in various

social media platforms. The EU has also made e�orts to provide a more coherent message to be conveyed on

these platforms and to rationalize the management of its external communication.

The EU’s e�orts in digital diplomacy, however, still face serious hurdles. The main challenges have to do

with the enduring cacophony of voices speaking for the EU, the tension with its ‘internal’ public diplomacy
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(i.e. engaging with EU stakeholders within Europe), and the still underwhelming level of coordination

among all these actors. These lingering problems raise the question of whether the solutions the EU has

pursued (striving for greater centralization, common message) might not actually be wrongly conceived or

even deleterious. In the absence of a well-de�ned strategic view, a path to follow might be greater

decentralization, with more direct involvement of EU delegations in shaping the EU’s message, core

themes, and engagement strategies (Duke, 2013: 33). The rivalry between member states and the EU foreign

policy apparatus might be managed more e�ectively if the emphasis is put on the complementarity of

their actions. It should be noted that EU member states’ public diplomacy strategies typically include a

reference to boosting the Union’s global pro�le, and it would not be unreasonable to expect that this could

also be done for its digital counterpart.

p. 470

Complementarity could also be the way ahead to overcome the tensions between e�orts to engage

stakeholders in Europe and beyond. The internal and external dimensions of EU digital diplomacy are not

incompatible. Indeed, in both cases the purpose is, as the European Commission puts it, that of

‘promot(ing) EU interests by understanding, informing and in�uencing. It means clearly explaining the

EU’s goals, policies and activities and fostering understanding of these goals through dialogue with

individual citizens, groups, institutions and the media’ (European Commission, 2007: 12). Establishing a

cogent narrative about what the EU represents aimed at individuals residing within Europe can also provide

a model and a boost for e�orts to project this identity to the rest of the world. In this reading, digital

diplomacy should be considered as a type of ‘intermestic’ domain, one that merges domestic and

international dimensions.

The case for greater digitalization of EU foreign policy should not be overstated, however. Social media have

been hailed as having a positive impact on private and public organizations in terms of meeting their

mandates and performing their functions (Collins and Bekenova, 2019; Sandre, 2015); yet it is not clear this

assessment applies to foreign policy, and particularly for the EU, given its sui generis status. For all this talk

about digitalization as the future of EU foreign policy, digital tools might not be the solution to EU foreign

policy problems after all; on the contrary, there are inherent tensions with these tools that might be

detrimental to the success of the EU on the world stage (Hedling, 2018). Some of these issues have to do with

the very characteristics of social media. While social media platforms promote a more visible digital

presence, their decentralized, informal, and personal nature, combined with their capacity to multiply the

number of voices who speak on behalf of an organization, means that the message they convey can come

across as inconsistent and confusing, and, as a result, it weakens their e�orts at projecting a coherent

identity (Bjola and Zaiotti, 2020). In this way, social media can exacerbate an inherent tension that

characterizes the EU’s identity, namely the one between the EU’s quest for a collective sense of community

and member states’ emphasis on their unique features and histories. There are also questions about the

compatibility of digital channels and EU foreign policy. Part of the reason is that, unlike domestic politics,

foreign policy in general is resistant to what Brommesson and Ekengren (2020) call the ‘media logic’. As the

authors put it:

Foreign policy is traditionally seen as a conservative policy area characterized by caution and

prudence. Because foreign policy decisions are frequently made in small, closed groups, it is not

publicly debated as frequently as other policy areas. Foreign policy issues are therefore less public

and debate in the media is more limited. These characteristics stand in sharp contrast to the media

logic, with its short-sightedness and focus on individual cases along with its sensationalism rather

than long-term perspective.

(Brommesson and Ekengren, 2020: 3–18)

This characterization does not imply that mediatization of foreign policy never occurs, but only under

certain circumstances, which depend on contexts, time periods, and types of questions (Brommesson and

p. 471
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Ekengren, 2020).

The EU is not unique in its struggles to use digital diplomacy e�ectively. Indeed, other organizations

(including international organizations) are in a similar predicament. For digital diplomacy, however, as it is

the case for other aspects of its foreign policy, the EU su�ers an additional handicap, namely the digital

version of what is known in the EU foreign policy literature as the ‘capability-expectations gap’ (Hill, 1993).

This term refers to the belief that the EU should be able to perform its duties as a major foreign policy

power, given its size and its constituent parts’ political and economic prowess. Since the EU presents itself

as a progressive, future-oriented entity at the forefront of innovation, it has raised the expectation that it

should be a leader in digital diplomacy as well. In reality, the resources allocated to support these e�orts,

and still-limited autonomy of the EU in foreign a�airs, means that these expectations have not been met.

Until this gap is bridged, the EU digital tools might not turn out to be such ‘an extraordinary channel of

diplomacy’ for the EU as Mogherini envisioned them.
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Zürn, M., Binder, M., & Ecker-Ehrhardt, M. (2012). International authority and its politicization.  International Theory, 4(1), 69–106.
Google Scholar WorldCat  

The.eu internet domain was established in 2005. EU institutions adopted the europe.eu domain on Europe day (9 of May)
in 2006 (previously they used eu.int).
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 https://op.europa.eu/en/web/who-is-who/organization/-/organization/EEAS/EEAS_CRF_2491162
The European Parliament was the first EU institution with a social media presence with a Twitter account (April 2009) and
a Facebook page (May 2009). The EEAS Twitter account was created in October 2009, while a Facebook page was
established in May 2011. It should be noted that the creation of EAAS coincided with the popularization of social media
platforms and their adoption as communication tools by public and private organizations.

3

Followers on the o�icial EEASʼs Twitter account have grown from 94,000 in 2015 to 192,000 in 2017 and 372.000 in 2021.
The High Representativeʼs followers during the Mogherini tenure grew from 123,000 in 2015 to 347,000 in 2017. As of 2021,
Mogheriniʼs successor, Josef Borrel (who took over in 20019) has just over 200,000 followers.

4

At the time of writing, the EU ambassadors on social media are 33; see
https://eeas.europa.eu/headquarters/headquarters-homepage/9005/. Special Representatives (EUSRs) constitute a sui
generis category of EU emissary (Tolksdorf, 2015). The EUSRsʼ mandate is to collaborate with local and international
partners to promote peace and stability in troubled parts of the world or support specific issues (e.g. human rights). In
performing their duties, these o�ices promote EU interests and policies. The number of Special Representatives has
fluctuated over time—the first one established in 1996—and at the time of writing they are nine, of whom some are based
in the region or country they represent, and the rest in Brussels.

5

The delegation in Moscow has a Press and Information Department; Tokyo has a Press, Public and Cultural A�airs section,
while Beijing has a Press and Information Section.

6

Other actors within the EU foreign policy family that contribute to organizationʼs digital diplomacy are the civilian and
military missions that the EU maintains around the world. These missions all have a digital presence on various social
media platforms (e.g. Facebook, Twitter), and their main purpose is to inform about their activities. In their digital
activities, the missions adopt a communication approach and set of guidelines similar to the ones of EU delegations.

7

As an organizationʼs projected image, a corporate image is created for the purpose of increasing the organizationʼs
reputation (i.e. collective beliefs about organization held by external stakeholders; Orlitzky et al., 2003). In this sense, the
creation of a corporate identity is consistent with what in marketing is called ʻbranding .̓

8

 https://twiplomacy.com/blog/the-european-external-action-service-and-digital-diplomacy/9
DG INTPA, Digital Style Guide, December 2020.10
PSC, which is based in Brussels, consists of ambassadorial-level representatives from all the EU member states and is
chaired by the EEAS.

11

 European Commission 2020, J̒oint Communication to the European Parliament and the Council: The EUʼs Cybersecurity
Strategy for the Digital Decade ,̓ JOIN (2020) 18 final. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?
uri=CELEX:52020JC0018&from=ga

12

ʻMogherini: EU will lose its reputation because of refugee crisis ,̓ Meta MK, 25 September 2015, Available at
http://meta.mk/en/mogerini-eu-go-gubi-ugledot-poradi-begalskata-kriza/
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13. EU climate leadership: domestic and global 
dimensions1

Paul Tobin, Diarmuid Torney and Katja Biedenkopf

1. INTRODUCTION

Environmental high performers can identify best practice initiatives, increase their existing 
standards, and attract followers willing to join them in doing the same (Wurzel et al. 2021). 
When addressing relatively delimited environmental challenges, the willingness of a central 
player to act – such as, in the case of the ozone, the USA and its chlorofluorocarbon-producing 
corporations – can be highly influential for arresting degradation (Falkner, 2005). However, 
the multiplicity of actors, sectors and gases that contribute to climate change make this specific 
environmental threat a particularly complex policy challenge. As such, climate leadership any-
where in the world – be it within an individual organization, a local area, or specific sub-sector 
of the economy – is welcome. However, the European Union (EU), with its 450 million 
citizens, $18 trillion economy and above-global-average greenhouse gas (GHG) emissions 
per capita, arguably holds particular capacity, and responsibility, to be a global climate leader.

In the early 2000s, the EU played a pivotal role in the entry into force of the Kyoto Protocol 
(Oberthür and Dupont, 2011; Vogler, Chapter 10 in this volume), and for much of the 2000s, 
used a narrative of climate leadership as a means of establishing a ‘green myth’ around its 
international identity (Lenschow and Sprungk, 2010). Since the 2000s, though, much has 
changed. The remaining time for action, if the worst effects of climate change are to be 
avoided, has diminished, leading to widespread declarations of a ‘climate emergency’. Global 
GHG emissions have grown while the EU’s have shrunk, both in absolute terms and as a share 
of the global total. A decade of crises (Falkner, 2016) has been continued by the pandemic 
(Dupont et al. 2020) and a return to war (in Ukraine) and geopolitical conflict in Europe remi-
niscent of the Cold War era. We are more aware than ever of the utility of every actor playing 
their part within a ‘polycentric’ web (Jordan et al., 2018; Ostrom, 2010), even though respon-
sibility for the most egregious exploitation of resources can be levelled at a small number of 
individuals and corporations. By 2030, dramatic global emission reductions are needed (IPCC, 
2018). Thus, as we approach that year, what kinds of leadership, if any, can we ascribe to the 
EU, both regarding how it influences the countries, organizations and individuals within its 
borders, and its international behaviour?

This chapter begins with a conceptualization of leadership. We note that ‘leaders’ aim to 
attract followers while ‘pioneers’ do not, before outlining the varying ‘types’ and ‘styles’ of 
leadership identified in the field, which later underpin our analytical sections. We critically 
reflect on this literature, emphasizing that unlike much of the research on political leadership, 
where an effective leader can be a malevolent force (see Rhodes, 2014), climate leaders have 
come to be understood as normatively good (e.g. Liefferink and Wurzel, 2017; Wurzel et al., 
2019). This framing has created a gap in our understandings of how ‘negative climate lead-
ership’, a term we introduce here,2 could lead others away from progress on climate change. 
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From there, we analyze and reflect upon EU climate leadership in three areas: (i) the EU’s 
European Green Deal; (ii) the EU’s leadership at international climate negotiations; and (iii) 
the EU’s climate leadership through broader external governance. At the foundation of our 
analysis is the important understanding that the EU is not a monolithic actor, and so EU lead-
ership will be inherently multi-dimensional and multi-actor to some degree (see Bulkeley and 
Betsill, 2006; Jänicke and Wurzel, 2018). Moreover, through our three analytical sections, we 
see the EU exhibit different types and styles of climate leadership. In sum, the EU is a complex 
and dynamic assemblage that is simultaneously capable of being different types of leader, and/
or potentially also a pioneer, follower and laggard, across multiple levels, and/or to changing 
degrees over time. We encourage scholars to embrace this complexity, and in our final section, 
we suggest areas for future research, including a wider conceptualization of what it means to 
be a ‘leader’ within the realm of climate governance.

2. CONCEPTUALIZING LEADERSHIP

European states, and the EU, have been the predominant focus of research on climate leader-
ship (e.g. Eckersley, 2016; Grubb and Gupta, 2000; Oberthür and Roche Kelly, 2008; Torney, 
2015; Wurzel et al., 2017). As this body of literature has matured, greater conceptual clarity 
has been pursued around exactly what we mean by ‘leaders’, ‘pioneers’ and any other syno-
nyms for those actors that champion higher ambition in tackling climate change. First, in con-
trast to ‘laggards’ (e.g. Tobin, 2017), which trail behind the strongest performers, the literature 
perceives climate leaders as being those that are effective in seeking to protect the climate. 
As we discuss further below, such an understanding is contrary to the less normatively laden 
understandings of political leadership that exist outside of studies on climate governance (see 
Lipman-Blumen, 2006; Rhodes and ‘t Hart, 2014). A second aspect of the conceptualization 
of climate leadership – established in the literature relatively recently – is that a ‘leader’ is 
distinguished from a ‘pioneer’: pioneers act without the intention of attracting followers, while 
leaders do seek to attract followers (Liefferink and Wurzel, 2017). Thus, our focus in this 
chapter is on leadership dynamics across a multitude of contexts. While this conceptualization 
of ‘climate leadership’ seems straightforward, scholars have sought to add extra nuances, 
which merit further examination below.

2.1 Types and Styles of Climate Leadership

There are numerous conceptualizations of what types of climate leaders may exist, which 
often share many similarities. For example, while Grubb and Gupta (2000) suggested ‘struc-
tural’, ‘directional’ and ‘instrumental’ leadership types, Parker, Karlsson and Hjerpe (2015) 
proposed the addition of ‘idea-based’ leadership. In the late 2010s, Liefferink and Wurzel, 
plus co-authors, built on these typologies with their own four-part framework (see Liefferink 
and Wurzel, 2017; Wurzel, Connelly and Liefferink, 2017; Wurzel, Liefferink and Torney, 
2019), which has garnered academic traction. This framework is inherently descriptive in its 
objectives, rather than explanatory, but serves effectively to illustrate leadership practices.

Liefferink and Wurzel (2017) begin their conceptualization of climate leadership with cog-
nitive leadership, which is the proposal or development of ideas that shape subsequent action 
by fellow actors; a case in point here is the wealthier EU Member States’ support for techno-
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logically focused, pro-capitalist ‘Ecological Modernisation’ solutions during the late 1990s/
early 2000s (Jänicke, 2005; see Fitch-Roy and Bailey, Chapter 12 in this volume). The EU’s 
elaboration of the concept of a comprehensive and cross-cutting European Green Deal (EGD) 
is the focus of Section 3 in this chapter. Although this might be seen as having followed the 
cognitive leadership of influential US politicians such as Alexandria Ocasio-Cortez, the EU’s 
conceptualization of its own proposed equivalent was distinctive (Fitch-Roy and Bailey and 
Quitzow et al., Chapters 12 and 24 respectively in this volume), and arguably demonstrated 
exemplary leadership through its earlier introduction of the EGD than any equivalent in the 
USA, whereby a high-profile attempt was stymied in 2019.

Second, entrepreneurial leadership occurs when an actor engages in effective diplomacy 
and negotiation. The EU’s lack of effectiveness at the 2009 Copenhagen ‘Conference of the 
Parties’ (COP) of the United Nations Framework Convention on Climate Change (UNFCCC), 
before engaging as a ‘leadiator’ – leading and mediating at the same time – a year later at the 
Durban COP (Bäckstrand and Elgström, 2013), reflects how an actor’s climate leadership at 
international negotiations may ebb and flow. We discuss the EU’s more recent attempts at 
entrepreneurial leadership at COPs in Section 4.

Third, structural leadership is shaped by an actor’s economic and military power, and 
also its potential importance to negotiations. A significant emitter of GHGs may wield 
‘issue-specific’ structural power at international negotiations, derived from its centrality to 
climate mitigation. Thus, as the EU continues to reduce its emissions relative to other key 
actors in the global arena, we may see its capacity for structural leadership diminish over time 
(see Tobin and Schmidt, 2021; Biedenkopf, Dupont and Torney, 2022), necessitating new 
strategies for international climate leadership. We analyze the EU’s structural external power 
in more detail in Section 5 of this chapter.

The fourth type of leadership, exemplary leadership, is the ‘intentional setting of examples 
for others’ (Wurzel et al., 2021: 8; emphasis in original). We see instances of exemplary lead-
ership in each of our sections below on the EU’s internal policies, international negotiations 
and trade activities. Indeed, a leader can demonstrate multiple forms of climate leadership at 
once, or emphasize some types at certain times or in specific contexts (Wurzel et al. 2021). In 
short, frameworks of climate leadership, such as Liefferink and Wurzel’s (2017), enable char-
acterizations of climate leadership to be ascertained, which in turn enables scholars to focus on 
actors’ strategies for pursuing these leadership types, and the implications of doing so.

Alongside the type of leadership, we may also note two styles of climate leadership. 
Building on the work of both Hayward (2008) and Burns (2003), Liefferink and Wurzel (2017) 
distinguish between humdrum/transactional and transformational/heroic leadership styles.3

A humdrum/transactional leader will be more incremental in its approach, prioritizing 
marginal but steady adjustments over time. In contrast, transformational/heroic leaders will 
pursue more abrupt, radical and ‘transformational’ strategies, but perhaps less frequently. 
Transformational leadership may lead to, or at least aim at, change in the structural makeup 
of followers, or alterations in the guiding paradigms that underpin how a society functions.

In addition to adding analytical nuance, the conceptualization of transactional/transfor-
mational leadership styles is useful for bringing the importance and role of followers into 
conversations around leadership. If, as we note above, a leader is distinguished from a pioneer 
by its desire to attract followers, then the existence of followers, or not, and the rationales for 
followers joining leaders, deserve special attention. A first foray into understanding the ‘other 
side of the coin’ to climate leadership is Torney’s (2018) investigation of which actors become 
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followers, the pathways through which followership emerges, and the factors facilitating and 
hindering followership. Torney’s analysis rests on an understanding of climate governance 
as being ‘polycentric’ in nature, which we share. Polycentric governance exists when there 
are multiple private and public organizations, which are independent from one another yet 
overlap, acting across multiple levels, with implications for shared common pool resources 
(see Jordan et al., 2018; Ostrom, 2010). While multi-level governance perspectives have 
often been used to analyze the EU (see Stephenson, 2013), polycentric studies include a wider 
assemblage of actors (Wurzel, Liefferink and Torney, 2019: 2–3). Thus, in our exploration 
of EU climate leadership, we examine the Union’s efforts to demonstrate leadership across 
multiple levels, with an understanding that all governance must be polycentric to some degree.

2.2 Introducing ‘Negative Climate Leadership’

Beyond the types and styles of climate leadership summarized above, there remains a concep-
tual elephant in the room: how do we label actors within the field of climate governance that 
do not seek rapid reductions in GHGs, and instead push in a different direction? The wider 
literature on leadership can offer guidance. Political leadership, Blondel (2014: 705) argues, 
‘measures the extent to which political life in a polity can be attributed to its top ruler or rulers 
of that polity. It is a subcategory of leadership in general.’ It is an important – and unfortu-
nate – reality that political leadership has often been simply incompetent, or even normatively 
malevolent (Lipman-Blumen, 2006). Yet, many explorations of leadership have focused on 
the heroes, innovators, and sources of integrity (Rhodes, 2014). Thus, it is no surprise that 
the widespread understanding of a ‘climate leader’ that has garnered traction assumes an 
ambitious actor that is seen as normatively good in its pursuit of effective climate policy 
(Liefferink and Wurzel, 2016; Wurzel et al., 2019). Indeed, scholars seek to identify ‘leaders 
versus laggards’ (Tobin, 2017) with an implicit, or even explicit, assumption that a leader on 
climate change will be a high-flying performer, rather than an actor that attracts followers to 
pursue its climate goals, whatever they may be. In this regard, there exists a gap in the literature 
on climate leadership (see Tobin and Wylie, 2021). Now that a pro-climate action social norm 
has been widely established, ‘negative climate leadership’ occurs when an actor voluntarily 
attracts followers in order to lead them away from more ambitious action on climate change. 
Yet to date, anti-climate stances have not been explored within the literature on ‘climate 
leaders’ as manifestations of leadership, creating a tacit assumption that leadership regarding 
climate change only entails pro-climate action.

Although a little more conceptual completeness is obtained through the acknowledgement 
that negative climate leadership must also exist, employing this term hits upon two immediate 
snags. First, due to the increasingly influential social norm rooted in international agreement 
that mitigating climate change is the ‘right thing to do’, we may expect negative climate leaders 
to wish to keep their activities as clandestine as possible. Indeed, this threat of social oppro-
brium underscores why scholars of ‘policy dismantling’ emphasize the ‘visibility’ of such 
behaviour within their studies (Bauer et al., 2012), and researchers have found low-visibility 
dismantling difficult to demonstrate (see Eckersley and Tobin, 2019). Put simply: negative 
climate leaders may pursue their goals behind the scenes, hindering academic attempts to 
research into their actions. Then again, as Donald Trump’s record on climate change suggests, 
negative climate leadership can be championed because of its contravention of others’ norms 
(Selin and VanDeveer, 2021).
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Second, as mentioned above, climate change is a complex policy problem, often depicted 
as a ‘wicked policy problem par excellence’ (Jordan and Moore, 2020: 3). As such, the moti-
vations for why an actor wishes to seek followers in deviating from pro-climate norms may be 
a lack of resources, or a focus on other policy priorities, such as alleviating poverty or adapting 
to the impacts of climate change. Labelling less well-resourced actors as negative climate 
leaders, when the motivations for these climate actors’ actions are situated in a prioritization 
of other, perhaps seemingly more pressing, issues, appears patronizing or even neo-colonial. 
Thus, the analysis of anti-climate leadership has been neglected, despite the potential utility, 
resulting in an understanding of leadership that is skewed only towards pro-climate behav-
iours. Hence, as with the categories of climate leadership types and styles above, we introduce 
the concept of negative climate leadership as a descriptive, rather than explanatory, tool, and 
as a means of providing conceptual completeness when considering climate leadership. With 
the above caveats in mind, we propose this descriptive term to enable scholars to investigate 
such activities as manifestations of leadership, and avoid neglecting the political realities of 
contemporary climate policymaking.

3. THE EUROPEAN GREEN DEAL

The EU has steadily increased its commitments to climate action since the early 1990s, 
eliciting extensive academic analysis (e.g. Böhringer, 2014; Jordan et al., 2010; Oberthür 
and Dupont, 2015; Rayner and Jordan, 2013). Here, we discuss the European Commission’s 
2019 flagship strategy, the EGD, which aims to steer EU climate action for decades to come. 
Commission President Ursula von der Leyen described the EGD as the EU’s ‘man on the 
moon moment’ (see Hutchison, 2019), reflecting the heroic/transformational style of leader-
ship that the EGD entails. Indeed, the EGD can be characterized as a combination of cognitive 
and exemplary leadership, with some degree of structural leadership. Yet, when analyzing 
the EU and its policies, we cannot attribute a single label regarding leadership performance 
– rather, dynamic trends and numerous constitutive parts collectively produce a complex 
whole. A comprehensive understanding of global climate action requires the acknowledg-
ment of action at the national and subnational levels (Betsill and Bulkeley, 2006), as well as 
the involvement of non-state actors within a ‘polycentric’ framework. Thus, any reflection 
regarding EU climate leadership merits some examination of how it influences other actors 
– be they states, businesses or individuals – within its borders (see Bürgin, Chapter 2 in this 
volume). Below, we explore how the EGD overall represents an ambitious and comprehensive 
step forward, comprising up to €1 trillion in funding and wide-ranging actions that seek to 
transform almost every sector of politics and the economy. We also note, though, that some 
of the leadership directed towards individual sectors is more humdrum/transactional in nature, 
while some Member States have exhibited their own leadership dynamics.

The proposed list of actions within the 2019 EGD Communication seeks to achieve a more 
sustainable Europe across every sector of the economy, with a clear timeline for when each 
goal should be achieved. The European Climate Law proposed by the Commission in March 
2020 and adopted in 2021 enshrines a goal of climate neutrality for the EU by 2050. In October 
2020, then-US Presidential candidate Joe Biden announced his 2050 climate neutrality pledge, 
and Japan’s Prime Minister, Yoshihide Suga, made the same commitment as the USA in the 
same month, while China set a carbon neutrality target for 2060.
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Underpinning the EGD’s climate neutrality commitment is a wide range of initiatives, such 
as the ‘Fit for 55’ package of July 2021 that seeks to implement the EGD’s target of a 55 per 
cent reduction in emissions by 2030, the ‘Farm to Fork’ plan for agriculture (see Matthews, 
Chapter 19 in this volume), and a dedicated offshore renewable energy strategy. Reflecting 
the polycentric nature of the governance network being shaped by the EGD, the Commission 
created a ‘Climate Pact’ public consultation for uniting regions, local communities, businesses 
and civil society into the policy process (on regions and city-level action, see Kern, Chapter 
8 in this volume; on business, see Eckert, Chapter 6 in this volume; on civil society, Parks 
et al., Chapter 7 in this volume). These initiatives, and several others that support the EGD, 
demonstrate instances of the Commission’s cognitive leadership. This leadership type was 
supported by structural leadership; the EU committed up to €1 trillion in funding for sustain-
able investments, of which €503 billion should come from the EU budget. While €114 billion 
is expected from national governments, the InvestEU programme, guaranteed by the EU, aims 
to trigger more than €372 billion of investments from the private sector during 2021–2027, 
again reflecting the polycentric nature of the EGD. Separately, though, there are concerns 
that some of the EU’s investments – namely the ‘Just Transition Mechanism’ – will not reach 
the intended recipients and instead head for those already profiting via the status quo (Gabor, 
2020). A similar critique can be made of the Fit for 55: Özdemir (2021) argues that it maintains 
an assumption around the nature of global trade – and the EU’s role within it – that is not 
inclusive towards the most vulnerable people and societies of the world. After all, the EU is 
a capitalist trading bloc; one may question how far such an organization can ever be transfor-
mational in its approach to climate change (see Newell and Paterson, 2010, and Fitch-Roy and 
Bailey, Chapter 12 in this volume).

In addition to non-state actors, the EU has sought to lead its 27 Member States. Leadership 
of such a diverse body of countries, which vary greatly in their size, level of economic devel-
opment, and emissions of GHGs, is difficult. One instance of cognitive leadership that slightly 
preceded the EGD was the 2018 requirement of states to create ‘National Energy and Climate 
Plans’ (for more on which, see Knodt, Chapter 14 in this volume). These extensive documents 
– of which Czechia’s, for example, is 439 pages long – outline how states intend to improve 
their energy efficiency, renewables, GHG emission reductions, energy interconnections, and 
research and innovation. Few, if any, represent new heroic/transformational leadership, and 
instead are more transactional/humdrum in their approaches, as they primarily summarize 
existing plans into a single document. The Commission provided feedback on draft versions 
submitted in December 2019, with a view to more ambitious documents being returned 12 
months later; the Commission broadly appears to have succeeded in leading the Member 
States to elevate their ambitions (see Schultz, 2020). Further research is needed to explore 
the intricacies of these dense documents, and the extent of the changes made between draft 
and final documents. Yet, many states altered their NECPs in response to feedback (Moore 
and Tobin, 2021), reflecting the Commission’s entrepreneurial leadership in necessitating and 
co-ordinating the NECP process in a manner that generated a willingness to elevate ambition 
within the Member States.

If implemented successfully, the EGD holds the potential to demonstrate transformational 
leadership from the EU, but this path has not been without challenges. Questions remain 
regarding the degree to which the EGD sufficiently embeds a long-term perspective through 
robust long-term governance frameworks. Moreover, Member States have at times dragged 
their feet in following the Commission’s ambitions, while others have asked for greater 
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ambition. For example, several states, including Germany and Ireland, submitted their NECPs 
months later than requested, which would have cut short the time available for the EU to ramp 
up ambitions for COP26 in December 2020, had the event not been postponed by a year due 
to the pandemic. As another example, some Member States, especially those in Central and 
Eastern Europe, have been cautious in their support for some of the Commission’s proposed 
increases in ambition. As Wurzel et al. note in Chapter 3 in this volume, Poland has emerged 
as a somewhat of a negative climate leader amongst the Visegrád states (which also include 
Hungary, Czechia and Slovakia). This group often agrees common stances regarding EU 
climate policy proposals far below the ambitions of most other Member States, with Poland’s 
actions representing negative climate leadership that deviates from the ambitions of most EU 
states. For example, in December 2020, Poland was vocal in its opposition to elevating the 
EU’s 2030 emissions target from 40 per cent to 55 per cent on a 1990 baseline, and a year 
previously had opposed the EU’s net zero emissions target for 2050. Yet, Poland is much less 
economically developed than most Member States. Thus, this example demonstrates the com-
plexity of labelling actors as negative climate leaders, despite instances of leading other states 
to oppose stronger goals. In sum, while the EGD is not without its weaknesses, its creation 
does represent an attempt at heroic/transformational leadership from the Commission, which 
has sought change through multiple types of leadership. The ‘cognitive leadership’ demon-
strated by the EU through the actions leading up to – and including – the EGD may well be 
inadequate when considering the threats of climate change, but as we examine next, they have 
enabled the Union to increase its sway on the international stage.

4. THE EU IN INTERNATIONAL NEGOTIATIONS

The EU has played a significant role in the evolution of the global climate regime since its 
inception at the beginning of the 1990s (see Vogler, Chapter 10 in this volume). It presented 
itself from an early stage as a climate leader. To the extent that the EU has played a leadership 
role in global negotiations, this can be characterized primarily as entrepreneurial leadership, 
which entails effective diplomacy and negotiation (see above). Entrepreneurial leadership 
is related in important ways to, and underpinned by, cognitive, exemplary and particularly 
structural leadership: other things being equal, an actor’s attempts at diplomacy and negotia-
tion are likely to be more effective if that actor has a good story to tell (cognitive leadership), 
has a model of best practice to underpin its efforts (exemplary leadership), and has structural 
power resources at its disposal (structural leadership). Furthermore, and relatedly, the external 
context is likely to shape the opportunities for an actor to exercise entrepreneurial leadership. 
These factors have interacted in complex ways over the three decades in which the EU has 
sought to exercise leadership in global climate negotiations.

During the 1990s, EU global leadership on climate change was relatively limited. The EU 
sought to exercise cognitive leadership by announcing internal emissions targets in advance of 
the key negotiating moments of the 1990s, but this was limited by the fact that the EU had yet 
to develop a significant suite of domestic policies to back up its climate targets (see Vogler, 
Chapter 10 in this volume). It was the USA that shaped key design aspects of the Kyoto 
Protocol. Overall, the EU’s limited attempts to exert cognitive, exemplary and entrepreneurial 
leadership were not very successful.
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The 2000s were characterized by a shifting international landscape that shaped to a signif-
icant extent the opportunities for the EU to show global leadership on climate change. The 
decision by US President George W. Bush not to submit the Kyoto Protocol to the US Senate 
for ratification created an opportunity for the EU to step into the breach. The EU was central 
to the successful conclusion of negotiations on the implementation of the Kyoto Protocol in 
Marrakech in 2001, and its entry into force in 2005 (Vogler, Chapter 10 in this volume). EU 
entrepreneurial leadership in the global negotiations was underpinned to a greater extent by the 
progressive development of EU level climate policies, including in 2005, the launch of the EU 
Emissions Trading System (ETS), and in 2008/09, agreement on the 2020 Climate and Energy 
Framework, which developed the EU’s cognitive and exemplary leadership over this period 
(see Vogler, Chapter 10 in this volume). However, the opportunities for EU structural leader-
ship were progressively declining with its shrinking share of global GHG emissions and the 
rise of other major emitters, notably China and India (Torney, 2015), and the re-engagement 
of the US in global climate negotiations following the election of President Barack Obama in 
2008. Partly because of these developments, the EU’s attempts at entrepreneurial leadership at 
the 2009 Copenhagen climate change conference were largely unsuccessful (Bodansky, 2010: 
240).

Due to its experience at the Copenhagen COP, and as mentioned earlier, in the early 2010s, 
the EU evolved into what Bäckstrand and Elgström (2013) characterized as a ‘leadiator’. This 
role entails a more pragmatic approach to leadership that pays greater attention to the changing 
nature of global climate politics. The EU played a more central role getting the UNFCCC back 
on track at the 2010 COP in Cancun, but did so at the expense of the ambition of the goals it 
was seeking to achieve (Groen, Niemann and Oberthür, 2012). Over the following years and 
in the lead-up to COP21 in Paris, the EU and its Member States invested significantly in its 
capacity for climate diplomacy (Torney and Davis Cross, 2018). These efforts largely paid 
off, with a much more proactive role by the EU in the Paris negotiations compared with the 
Copenhagen negotiations. The EU was central to the creation of the so-called ‘High Ambition 
Coalition’, which played an important role in pushing for a more ambitious outcome in 
Paris (Dupont, Oberthür and Biedenkopf, 2018). However, the EU’s approach also involved 
a moderation of its negotiating position to bring it more into line with the broader international 
context, and to take account of the continuing decline of the EU’s structural power (Oberthür 
and Groen, 2018).

The post-Paris era has been characterized by significant international turbulence, with the 
election of populist leaders in key countries, such as Trump in the USA and Jair Bolsonaro 
in Brazil, a global pandemic from 2020, and the return of war on the European continent 
and heightened geopolitical tensions in 2022. These factors have all further complicated the 
context for EU international climate leadership. The EU’s EGD, as discussed, constituted the 
EU’s response to the need to strengthen ambition, including an increase of the Union’s 2030 
decarbonization target from 40 per cent to 55 per cent below 1990 levels, and a revision of the 
climate and energy framework to bring it into line with this strengthened 2030 target. At the 
postponed COP26 meeting in Glasgow in November 2021, some commentators characterized 
the EU as ‘missing in action’ (Mathiesen, 2021), while others suggested a continuation of its 
role as a pragmatic leadiator (Tosun and Jungmann, 2021). The EU succeeded in achieving 
many of its core objectives, including completion of the Paris ‘rulebook’, but was left disap-
pointed by the last-minute weakening of language on coal – from phase-out to phase-down 
– in the Glasgow Climate Pact. Overall, COP26 left much to be done, including on climate 
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ambition and implementation, climate finance, and addressing the vexed issues of Loss and 
Damage (Anisimov et al., 2022).4

5. THE EU’S EXTERNAL CLIMATE GOVERNANCE

While the UNFCCC negotiations and agreements are at the core of international climate 
governance, the EU engages in a broader field of external climate governance. This broader 
field includes structural leadership based on the EU’s market power, and its usage of extensive 
development cooperation and an external investment strategy called the ‘Global Gateway’, 
as well as entrepreneurial leadership through diplomatic outreach. As noted in Section 4, the 
EU’s declining share of global GHG emissions reduces its issue-specific structural power 
in the negotiations: the less the EU is part of the problem, the less central it is in terms of 
making additional emission reduction commitments. Yet, the EU derives additional structural 
power from the size and attractiveness of its market, its financial resources, and low-carbon 
technological capabilities. While the EU’s economic power also decreases relative to more 
rapidly growing economies such as China, this decline is less dramatic, and the EU remains 
the second-largest economy in the world. Pooling Member State and EU-level diplomatic 
resources, the EU has an expansive network of embassies/delegations and diplomats at its 
disposal to engage in entrepreneurial leadership.

The EU market is attractive for many companies and countries. With its almost 450 million 
consumers, the EU makes up a significant share of many non-EU companies’ sales. This status 
gives the EU leverage over production that occurs outside of its borders (see Dobson, and 
Youngs and Lazard, Chapters 25 and 11 in this volume). There are two main tools that the EU 
uses in this regard. The first is legislation that determines certain product or process specifica-
tions, which are a precondition for selling the respective product or service on the EU market. 
The legislation applies to any party who is active in the EU market, regardless of whether it 
is an EU company or an exporter to the EU. One example is EU energy efficiency rules for 
a range of electronic products. Many of those products are produced outside EU borders but 
need to comply with EU rules since they are imported. In some cases, EU rules lead to product 
changes for other markets as well, since such harmony simplifies production processes, and 
investment in the research and development has been made already (Vogel, 1997). Since these 
external effects occur as a result of internal EU law, the lines between the EU’s pioneership 
and its leadership are blurred and depend on the inbuilt intentionality of attracting external fol-
lowers in addition to regulating the internal market. One example of how the EU intentionally 
uses (or proposes to use) its market power is the Carbon Border Adjustment Mechanism that 
is part of the EGD. Products from countries without a carbon price will be charged an extra 
levy to level the playing field with producers who comply with the EU Emissions Trading 
System (see Wettestad, Chapter 16 in this volume). The second tool consists of sustainability 
provisions in free trade agreements. As of 2020, the EU had concluded such agreements with 
37 states, such as Japan, and since the 2010s, the EU has increasingly included sustainability 
clauses in those agreements. Since 2015, EU free trade agreements include a provision that 
commits the partners to adhere to the Paris Agreement.

Structural leadership can also result from development cooperation, external investments 
and capacity building. The EU has committed to using 30 per cent of its total 2021–2027 
budget for climate-related expenditures (Rietig and Dupont, Chapter 17 in this volume). The 
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target for the previous budget (2014–2020) was 20 per cent. These commitments also apply 
to development cooperation. Since the EU jointly with its Member States is the largest donor 
globally, the mainstreaming of climate objectives can generate significant impact. This status 
enables the EU to use structural leadership in the many countries that it supports through 
development cooperation projects. Capacity building is a related activity. For example, the EU 
has financed capacity building projects in countries that are interested in adopting a domestic 
GHG emissions trading system, including China, South Korea and Kazakhstan (Biedenkopf et 
al., 2017). Through targeted support for establishing the necessary technical capacity to design 
and implement such a policy, but also through sharing lessons about the EU’s own experience, 
the EU uses its structural power to support learning from the EU’s pioneering ETS policy, 
combining of exemplary leadership with structural leadership.

After the failure of the 2009 Copenhagen UNFCCC COP, the EU recognized that it needed 
to rethink its climate diplomacy. Since 2011, the European Commission, the European 
External Action Service, and the Council of the EU have developed several climate diplomacy 
strategies and action plans that encompass a range of activities (Youngs and Lazard, Chapter 
11 in this volume), including raising climate change at high-level political meetings such as 
the G7 and G20, and bilateral outreach to third countries. A network of more than 140 EU 
Delegations and offices serve as the EU’s embassy equivalents around the world. In each 
of them a climate focal point – a member of staff who acts as contact point – is determined 
and a series of climate diplomacy activities are implemented by each Delegation, albeit 
with varying levels of intensity and frequency. Delegations execute Démarches, which are 
meetings with government representatives on certain climate-related topics, and also public 
diplomacy, such as exhibitions and newspaper op-eds (Biedenkopf and Petri, 2021). Those 
climate diplomacy activities support and foster various types of EU leadership, in particular 
exemplary and entrepreneurial leadership.

6. DISCUSSION AND CONCLUSIONS

Globally, the EU is a vital climate actor that has demonstrated – and continues to demonstrate 
– multiple styles and types of climate leadership, as well as instances of followership and 
failed leadership. We began by exploring the literature on climate leadership, and critically 
reflecting on the existing assumption that ‘climate leaders’ are always normatively positive. 
This assumption has hindered conceptual completeness; we encourage scholars to analyze 
the efforts by actors – across differing levels – to lead others away from greater ambition, 
for varying reasons, as instances of ‘negative climate leadership’. For our analysis, we have 
explored the positive climate leadership trends of the EU across three areas. In the first section, 
through a case study analysis of the EGD, we discussed how the EU is seeking to demon-
strate multiple types of climate leadership at once, particularly exemplary leadership, within 
a context of polycentric governance, such as through its Farm to Fork scheme and Climate Pact 
initiative, and since summer 2021, its Fit for 55 Package. As these nascent approaches mature, 
new research is welcomed of which strategies have succeeded, and which have not, and which 
sectors have yet to be tackled meaningfully at all within the EU.

Regarding the second section on the EU at international conferences, over 30 years of 
global climate negotiations have seen various ebbs and flows in EU leadership. The EU has 
progressively strengthened the basis for its engagement in global negotiations by enhancing its 
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domestic record on climate, thereby boosting its capacity for cognitive leadership, while at the 
same time bolstering its diplomatic capacity, thereby enhancing its ability to exercise entre-
preneurial leadership. Its structural environmental power, and by extension, its capacity for 
both structural and entrepreneurial leadership, has been on a long-term downward trajectory as 
a result of global power shifts and related changes in the global distribution of GHG emissions 
(Biedenkopf, Dupont and Torney, 2022). Against this backdrop, EU international engagement 
on climate has evolved from a narrow focus on the formal UNFCCC process to a broader 
climate diplomacy strategy, as well as a moderation of its position, which can arguably be 
characterized as a move from a heroic to a more humdrum style of leadership, in an attempt 
to match better its approach to the broader global context. The extent to which this strategy is 
maintained and adapted during and following the COVID-19 pandemic and Russia–Ukraine 
conflict merits academic investigation.

Finally, regarding the EU’s external climate governance beyond international conferences, 
since the failure of the 2009 Copenhagen climate conference, the EU has broadened its climate 
leadership strategy beyond the UNFCCC negotiations to a broader set of tools in support of 
and in addition to the negotiations. This approach includes the use of structural leadership 
through leverage derived from the EU’s attractive market, free trade agreements, development 
cooperation, and external investment. The EU’s global economic weight is declining less 
sharply than its GHG emissions and it still derives significant power for structural leadership, 
but with the rising power of economies such as China, in the long run, this source of leadership 
will decline. The EU’s broader climate diplomacy also includes entrepreneurial leadership 
through its expansive diplomatic network. Active outreach can support the strengthening of 
other countries’ climate plans under the Paris Agreement and foster learning from EU climate 
policy experiences (exemplary leadership). Resource constraints in the EU Delegations and 
the EEAS, however, hamper these efforts.

In sum, the EU’s complexity affords it many opportunities to exert climate leadership, but 
an ongoing context of crisis and turbulence, as well as the difficulties inherent in guiding such 
an interconnected, multi-level global actor, also stymie this potential. The EU has been an 
ambitious climate leader to varying degrees over time, but it will need to maintain and elevate 
this performance in the coming years if its own targets – and those of its partners – are to be 
achieved.

NOTES

1. The support of the Economic and Social Research Council (ESRC) is gratefully acknowledged, 
having funded Paul Tobin via grant ES/S014500/1 during the writing of this chapter.

2. We thank Tim Rayner, Sebastian Oberthür, Kacper Szulecki and Ciara Kelly for their insights 
during discussions of this term.

3. There are slightly different emphases in the focuses of the two framings – the transactional and 
transformational framing by Burns (2003) emphasizes how leaders achieve their goals; Hayward 
(2008) focuses on the impact of his transactional/transformational styles (see Liefferink and 
Wurzel, 2017: 12). For the purposes of this chapter, the two notions of leadership styles are consid-
ered essentially synonyms.

4. According to the most cited definition, Loss and Damage refers to ‘impacts of climate change that 
have not been, or cannot be, avoided through mitigation or adaptation efforts’ (Shawoo et al., 2021). 
While economically developed countries have argued that finance to address Loss and Damage 
could come from existing climate funds, insurance schemes, humanitarian aid, or risk management, 
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many economically developing countries have called for dedicated financial mechanisms. At 
COP26, the European Union aligned with the United States in resisting calls for a dedicated Loss 
and Damage fund (Anisimov et al., 2021).
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Abstract

It is no secret that while the European Union (EU) has taken up commitments to combat climate change
under the United Nations Framework Convention on Climate Change Paris Agreement and its own 2020
and 2030 climate and energy package strategy, the Union continues to be heavily dependent on the
import of fossil fuels from abroad. One may even say that this leads to a cognitive dissonance, i.e. the
discomfort which ensues if one holds two contradictory values, with respect to the externalisation of the
Union’s energy and sustainable development policy. On the one hand, the EU aims to become a global
frontrunner in the field of promoting renewable energy and sustainable development. This expresses
itself through the inclusion of specific chapters on Trade and Sustainable Development in the EU’s Free
Trade Agreements (FTAs) (standard since the 2011 EU-South Korea FTA). On the other, the EU realises
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that it is imperative to secure the Union’s security of energy supply, still largely guaranteed by fossil
fuels. Therefore, the Union in parallel attempts to eliminate discriminatory practices in international
fossil fuel trade in its bilateral agreements (e.g. in the EU-Ukraine Deep and Comprehensive Free Trade
Agreement). This paper will explore the root causes of this cognitive dissonance and research what
elements could contribute to ensuring more coherence in EU external energy policy. The objectives
of sustainable development and security of supply are not necessarily contradictory per se. However,
clearer delineations between the two objectives are necessary in EU external relations in general, and
in the Union’s FTAs more specifically. This also applies to relations between Member States and the
Union in this area, as well as to the interactions between the relevant EU institutions tasked with energy,
sustainable development and the environment.

Keywords: EU external relations law; EU Free Trade Agreements; EU energy policy; sustainable
development; trade and investment law
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1. Introduction

It is no secret that while the European Union (EU) has taken up commitments to combat climate
change under the United Nations Framework Convention on Climate Change (UNFCCC) Paris Agreement
(hereinafter the Paris Agreement) and its own 2020 and 2030 climate and energy package strategies,
the Union continues to be heavily dependent on the import of fossil fuels from abroad.1 One may even say
that this leads to a cognitive dissonance (i.e. the discomfort which ensues if one holds two contradictory
values) with respect to the externalisation of the Union’s energy and sustainable development policy.
On the one hand, the EU aims to become a global frontrunner in the field of promoting renewable energy
and sustainable development. This expresses itself through the inclusion of specific chapters on Trade and
Sustainable Development in the EU’s Free Trade Agreements (FTAs) (standard since the 2011 EU-South
Korea FTA).2 On the other hand, the EU realises that it is imperative to secure the Union’s security of
energy supply, which is still largely guaranteed by fossil fuels.3 Therefore, the Union in parallel attempts
to eliminate discriminatory practices in international fossil fuel trade in its bilateral agreements (e.g. in
the EU-Ukraine Deep and Comprehensive Free Trade Agreement (DCFTA)).4 Beyond that, the EU even
goes as far as aspiring to include provisions that legally secure access to fossil fuel energy sources (mainly
natural gas) in its FTAs with third countries (e.g. in the currently dormant, but nevertheless controversial
EU-US Transatlantic Trade and Investment Partnership (TTIP) negotiations).5

It is therefore safe to say that the behaviour of the Union is, at a minimum, contradictory in attempting
to reconcile these objectives. On the one hand, the EU is promoting sustainable development in its relations
with third countries. On the other, it continues to be heavily dependent on imported fossil fuels, therefore
actively attempting to secure the supply of polluting fossil fuels in its external relations. While the
Union’s current reliance on energy from imported fossil fuels is understandable from the viewpoint of
short(er)-term energy security, it should strive to move away from them in the long run if it wants to
‘practise what it preaches’ in terms of sustainable development abroad.

The shared competences in the field of energy (Article 194 Treaty on the Functioning of the European
Union (hereinafter TFEU)) and the environment (Article 191 TFEU) pose additional challenges in forming
a coherent external strategy in this area.6 The result is that the EU must constantly walk on a tightrope in
two directions as regards its external energy policy: not only does it have to balance between promoting
decarbonisation and securing its energy supply, it also has to ensure that the internal relationship between
the Union and its Member States in this area is reflected adequately in its relations with third countries.

This paper will explore the root causes of the ensuing cognitive dissonance in EU external relations
and suggest ways in which the EU can behave in a more uniform manner, accommodating both objectives
in its relations with third countries. To this end it will also research three (types of) FTAs: the EU-Singapore
FTA (2014), the EU-Ukraine DCFTA (2014) and the draft chapters of the TTIP. It should be pointed out
from the outset that the objectives of sustainable development and security of supply are not contradictory
per se. However, clearer delineations or coordination between the two objectives would favour EU external
relations in general, and the EU’s FTAs more specifically. Moreover, Member States and the Union would

1COP21 Paris Agreement: United Nations Framework Convention on Climate Change (UNFCCC), UN Doc
FCCC/CP/2015/L.9/Rev.1 ‘Adoption of the Paris Agreement’ (12 December 2015); See European Commission, DG Climate
Action, ‘2020 Climate and Energy Package’ and ‘2030 Climate and Energy Framework’; the EU imports almost 60 per cent of
its fossil fuels from abroad, see Eurostat, Energy Production and Imports: <http://ec.europa.eu/eurostat/statistics-explained/
index.php/Energy_production_and_imports#Imports> (accessed 1 March 2019).

2OJ L 127, 14 May 2011.
3European Commission, ‘European Energy Security Strategy’ COM (2014) 330 final.
4The EU-Ukraine Deep and Comprehensive Free Trade Agreement is part of the wider EU-Ukraine Association Agreement:

European Commission, ‘Association Agreement between the European Union and Its Member States, of the One Part, and
Ukraine, of the Other Part’ OJ L 161/3 (29 May 2014) (provisionally in force).

5European Commission, DG Trade, ‘In focus: Transatlantic Trade and Investment Partnership’ <http://ec.europa.eu/trade/
policy/in-focus/ttip/index_en.htm> and United States Trade Representative, ‘Transatlantic Trade and Investment Partnership
<https://ustr.gov/ttip> (accessed 1 March 2019).

6Article 191 (Environment) and Article 194 (Energy) of the Consolidated Version of the Treaty on the Functioning of the
European Union, 2008 OJ C 115/47.
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themselves benefit from more uniformity and coordination in this area, as would the EU institutions tasked
with developing energy, sustainable development and environmental policy.

2. Europe’s energy security and sustainable development ambitions: A balancing act

Several of the normative tensions alluded to in the introduction to this paper originate in the balancing
act as regards the ongoing development of the EU’s energy and sustainable development policy, which
will be highlighted in this section. It becomes evident that there is a constant manoeuvring taking place
between what are considered energy security and climate goals in the EU, requiring a trade-off between
decarbonisation, energy security and competitiveness, while also considering the division of competences
between the Union and the Member States.

The Union’s ambitions in the field of energy and sustainable development are, at least in part,
a reflection of the international sustainable development and climate commitments the EU has undertaken.
In the framework of the United Nations, the EU and its Member States have committed to the 2030
Sustainable Development Goals (UN SDGs).7 Several of these goals are directly relevant for energy
and sustainable development (as the name itself indicates), such as Goal 7 (affordable and clean energy),
Goal 11 (sustainable cities and communities) and Goal 13 (climate action).8 Furthermore and more
concretely, under Article 3 of the Paris Agreement, the Union has agreed to submit Nationally Determined
Contributions (NDCs) on how it foresees reducing its emissions and keeping global temperature from
increasing beyond 1.5 degrees as compared to pre-industrial levels.9

Apart from its climate commitments, there are other factors that determine the Union’s policy in the
area of energy, namely the Union’s security of supply. In the context of the G20, of which the Union is
part, the Leaders’ Declaration following the 2017 Summit in Hamburg stated that the group is resolved
to tackle common challenges to the global community, such as climate change and energy security.10

In view of these international commitments, this section will briefly highlight the EU’s internal policy
concerning energy and sustainable development. It discusses the emphasis on each of these elements and
the manner in which they are intertwined in EU law and policy in turn.

2.1. The Energy Union: An emphasis on security of supply

The EU shares its competences with the Member States in the area of energy. This shared competence
flows from Article 4.2(i) TFEU. As this is what is known as a ‘complementary’ competence, both the
Member States and the EU can develop national and, respectively, regional energy policy in parallel.
Pursuant to Article 4(3) of the Treaty on the European Union (hereinafter TEU), the Member States and
the Union have a mutual duty to sincerely cooperate with each other in this endeavour. This implies that
although both the Member States and the EU may operate alongside one another, they should cooperate
and coordinate with each other and not pursue policies that are contrary to their respective objectives.11

Moreover, the primacy of EU law prescribes that in the event there is a conflict between Union law and
the laws of a Member State, Union law prevails and that when the Union has taken action with regard to a
particular issue Member States are prevented from taking action.

Since the Treaty of Lisbon, the EU has had in place a Union-wide energy policy: its legal basis can be
found in Title XXI, Article 194 TFEU. This article, among others, sets out that in its energy policy, the EU
shall aim to (a) ensure the functioning of the energy market; (b) ensure the security of supply of the Union;
(c) promote energy efficiency and the development of renewables; and (d) promote the interconnection

7Note, the definition most commonly used to describe sustainable development is the one used in the Brundtland Report:
‘Sustainable development is development that meets the needs of the present without compromising the ability of future
generations to meet their own needs’ Report of the World Commission on Environment and Development: Our Common Future
(Oxford University Press 1987).

8United Nations 2030 Sustainable Development Goals <http://www.un.org/sustainabledevelopment/sustainable-development-
goals/>/ (accessed 1 March 2019).

9Article 2 of the Paris Agreement (n 1).
10See G20 Germany 2017, ‘G20 Leaders’ Declaration – Shaping an Interconnected World’ (Hamburg, 8 July 2017) 2.
11Article 4(3) of the Consolidated Version of the Treaty on European Union, 2010 OJ C 83/01 (hereinafter TEU).
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of energy networks.12 In this context, Article 194 TFEU also serves as the legal foundation for the plan
that the EU unveiled in 2015: the so-called Energy Union Package, dubbed a ‘Framework Strategy for a
Resilient Energy Union with a Forward-Looking Climate Change Policy’.13 Realising that it is crucial to
have a coherent and forward-looking energy strategy, the Commission heralded the Energy Union as one
of its top 10 priorities.14 By means of this strategy, the EU intends to go beyond the mere completion
of the single Internal Energy Market (IEM) and build a resilient Energy Union to provide its consumers
(households and businesses) secure, sustainable, competitive and affordable energy, while simultaneously
pursuing the bloc’s climate policy targets.15 The idea of the Energy Union is to attain a truly integrated
energy market, beyond the national regulatory frameworks of the Member States, by ensuring a more
competitive, efficient, sustainable and interconnected energy market.16 The EU does not shy away from
using unambiguous language in the founding document, proclaiming that Europe needs to make the right
choices now, before it is too late to shift to a low-carbon economy.17

In light of the Union’s history, it is rather remarkable that the concept of an Energy Union only saw
the light of day in 2015: the origins of the EU in the early 1950s can de facto be traced back to energy
policy. The birth of the European Coal and Steel Community (hereinafter: ECSC) in 1952 is widely
accepted to have been ‘the first step in the federation of Europe’.18

The Energy Union is arguably the biggest EU energy project since the ECSC. One of the underlying
reasons given for the creation of the Energy Union at present are the deteriorating relations with Russia in
the East, as well as the EU’s obligation to meet climate targets and transition to a decarbonised economy.

The Energy Union strategy is built around five interlinked dimensions: (1) energy security, solidarity
and trust; (2) a fully integrated European energy market; (3) energy efficiency contributing to moderation
of demand; (4) decarbonising the economy; and (5) research, innovation and competitiveness.19 To some
extent, we can discern the origins of a cognitive dissonance here: while one can understand that these
pillars are interlinked and complement each other, it is also obvious that all five dimensions cannot be
simultaneously executed to their full extent and that a trade-off between them is needed. For instance, the
first two dimensions emphasise guaranteeing energy security for the Union, to be achieved through fully
integrating Europe’s energy markets, while energy efficiency and decarbonisation of the economy, linked
to managing energy resources in a sustainable manner, only follow later in the list of priorities (dimensions
3 and 4). An explanation for this may be that ensuring energy security for European citizens is considered
a more urgent matter, while it is assumed that transitioning to a more efficient, decarbonised economy can
simultaneously take place, albeit more ‘behind the scenes’. This assumption can be deceptive, however,
as it could also be argued that transitioning to cleaner and more efficient energy sources will increase the
EU’s energy security and create less dependency on fossil fuels from abroad.

While the term ‘energy security’ does not necessarily refer to fossil fuels, the reality is that the Union
imports more than half of its energy from abroad, most of it being fossil fuels (coal, petroleum and natural
gas) from Russia.20 Hence, when discussing the Union’s energy security, the association with fossil fuels
is unavoidable in practice. Interestingly enough, however, the concept of ‘energy security’ in and of itself

12Article 194(1) TFEU.
13See DG Energy, ‘Energy Security Strategy’ <https://ec.europa.eu/energy/en/topics/energy-strategy/energy-security-strategy>

(accessed 18 July 2019) and European Commission, ‘Energy Union Package – Framework Strategy for a Resilient Energy Union
with a Forward-looking Climate Change Policy’ COM (2015) 080 final.

14ibid.
15Energy Union Package (n 13) 2.
16The Energy Union is a political strategy that includes but goes beyond the Energy Package legislation liberalising the EU

Internal Energy Market: See EU Clean Energy Package Proposals <https://ec.europa.eu/energy/en/news/commission-proposes-
new-rules-consumer-centred-clean-energy-transition> (accessed 1 March 2019).

17Energy Union Package (n 13) 3.
18Schuman Declaration of 9 May 1950 <https://europa.eu/european-union/about-eu/symbols/europe-day/schuman-

declaration_en> (accessed 1 March 2019).
19Energy Union Package (n 13) 4.
20See Eurostat, Energy Production and Imports (n 1).
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is not clear cut. No legally binding definition of ‘energy security’ exists, either on the international level,
or in the context of EU law.21 In the words of the EU itself:

DG Energy undertook steps to ensure that the assessment of security of supply becomes more
quantifiable and transparent. This overview shows that although there is no clear definition at the
EU level of what security of supply means, there is a clear focus on measures to establish security
of supply.22

The status quo therefore is that, although a vast number of academics and policymakers discuss and
try to frame the definition of ‘energy security’ and ‘energy security of supply’ legally or otherwise, no clear
consensus on its meaning exists.23 The most straightforward point of reference then is the International
Energy Agency (hereinafter IEA), which describes the concept of ‘energy security’ in the broadest sense
as ‘the uninterrupted availability of energy sources at an affordable price’.24 The United Nations offers
an additional description and characterises ‘energy supply security’ as ‘the continuous availability of
energy in varied forms, in sufficient quantities, and at reasonable prices’.25 One can further distinguish
two dimensions of energy security: long-term energy security, which implies timely investments taking
into account sustainable development needs, and short-term energy security, implying that the system
should react adequately to sudden changes in supply and demand.26

Despite the fuzziness of the concept of energy security, it is commonly understood that energy
security covers elements of (i) a reliable supply that is (ii) accessible, and (iii) affordable. In the opinion of
the author, a fourth, overarching element should be added, which is that the supply should be sustainable
for the long term. It follows that by guaranteeing energy security, energy markets should be resilient in
the event of shocks (e.g. in the European context, think of the recurring gas transit disputes between
Russia and Ukraine that took place in the 2000s, which affected a great number of EU Member States
directly).27 In essence, energy security must go hand in hand with a sustainable energy supply, one that
can be guaranteed for future generations (echoing the definition of sustainable development mentioned
above).28 In this sense, the sustainability aspect is inseparable from the concept of energy security.

Despite the lack of a legal definition at EU level, the Union clearly must have been convinced
that the concept of energy security was important enough to elaborate on a European Energy Security
Strategy, preceding its Energy Union Package.29 This strategy was accompanied by an in-depth study of
Europe’s energy security.30 Additionally, the earlier and more detailed Security of Gas Supply Regulation

21The EU in its energy security strategy in so many words confirms that there is no legal definition of energy security on the
European level, see EC, Commission Staff Working Document, ‘In-depth Study of European Energy Security’, SWD (2014) 330
final, 166, accompanying document EC, ‘European Energy Security Strategy’ (n 3).

22ibid (emphasis added).
23See e.g. Energy Charter Secretariat, ‘International Energy Security – A Common Concept for Energy Producing, Consuming

and Transit Countries’ (Energy Charter Secretariat, Brussels 2015) 10ff; The Council of European Energy Regulators (CEER),
‘Energy Regulation and Security of Supply – The European Regulators’ Approach’ presentation of 8 March 2010 www.ceer.eu
(accessed 18 July 2019); I Dreyer and G Stang, ‘What Energy Security for the EU’ [2013] European Union Institute for Security
Studies 1; and generally J Lilliestam and A Patt, ‘Conceptualising Energy Security in the European Context’ (2012) SEFEP
Working Paper 2012-4 and R Metais, ‘Ensuring Energy Security in Europe: The EU between a Market-based and a Geopolitical
Approach’ (2013) College of Europe EU Diplomacy Paper 03/2013.

24See International Energy Agency, ‘What is Energy Security?’ <https://www.iea.org/topics/energysecurity/
whatisenergysecurity/> (accessed 1 March 2019).

25Energy Charter Secretariat (n 23) 113.
26ibid; also see International Energy Agency, World Energy Outlook 2016 (IEA 2016) 86.
27See e.g. on this generally A Marhold, ‘The Russo-Ukrainian Gas Disputes, the Energy Charter Treaty and the Kremlin

Proposal – Is There Light at the End of the Gas Pipe?’ (2011) 3 Oil, Gas & Energy Law Journal (OGEL) Special issue on
Cross-Border Pipelines.

28Supra note 7.
29European Commission, ‘European Energy Security Strategy’ (n 3).
30European Commission, Commission Staff Working Document, ‘In-depth study of European Energy Security’ (n 21). In brief,

the European Energy Security Strategy consists of the following key elements: 1. Immediate actions aimed at increasing the
EU’s capacity to overcome a major disruption; 2. Strengthening emergency/solidarity mechanisms including coordination of
risk assessments and contingency plans; and protecting strategic infrastructure; 3. Moderating energy demand; 4. Building
a well-functioning and fully integrated internal market; 5. Increasing energy production in the European Union; 6. Further
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and Directive (2010) and the Security of Electricity Supply Directive (2006) set out more detailed rules
in these specific areas.31 The Security of Gas Supply Regulation, for instance, actively advocated for
developing ties with third countries:

The diversification of gas routes and of sources of supply for the Union is essential for improving the
security of supply of the Union as a whole and its Member States individually. Security of supply
will depend in the future on the evolution of the fuel mix, the development of production in the Union
and in third countries supplying the Union, investments in storage facilities and in the diversification
of gas routes and of sources of supply within and outside the Union including Liquefied Natural Gas
(LNG) facilities.32

The dimension of energy security as presented in the Energy Union Package builds on this 2014
European Energy Security Strategy.33 The EU, in creating an Energy Union, plans to attain this energy
security, solidarity and trust by the following means:

First, by diversifying supplies, meaning energy sources, suppliers and routes.34 One of the key
elements here is the EU’s interest to explore the full potential of liquefied natural gas (hereinafter LNG).35

This implies an increased amount of trade in and imports to Europe of LNG. For these reasons, the EU is
developing a comprehensive strategy for LNG and its storage, including linking LNG access points to the
internal market.36 As part of this, the Commission is working to remove obstacles to LNG imports from
the US and other LNG producers. Second, the EU envisions an ever-closer cooperation of Member States,
Transmission System Operators and the energy industry on security of supply. The rationale here is that, in
the event of a tight supply or a disruption, Member States can rely on their neighbours. Third, the strategy
proposes a stronger role for the EU in global energy markets by contributing to the improvement of energy
governance with a view to promoting competition and transparency. Here, the main tool that the EU
intends to use is EU trade policy: it aims to include energy-specific provisions in trade agreements with its
partners.37 In the Commission’s words, it ‘will seek as a priority to negotiate energy specific provisions
contributing to the energy security, notably access to resources, and sustainable energy goals of the Energy
Union’.38 Especially countries that are important from a security of supply perspective are singled out
here. The strategy explicitly mentions the United States (as well as Canada). The ambition to negotiate a
separate energy chapter in TTIP was a quintessential example hereof, as are the energy provisions of the
already concluded EU-Ukraine DCFTA and those in the EU-Singapore FTA.39 Fourth, the EU wants to
strengthen its energy security by promoting more transparency over gas supply to the Union. In other
words, the Commission demands more insight into intergovernmental agreements that Member States
conclude with third countries which regulate the (long-term) buying of gas. The Union is of the view that
if it is involved in negotiations from an early stage of the process and manages to speaks with one voice,
it is easier to more effectively move forward since it has proven to be more difficult to renegotiate such
agreements in the past.40

developing energy technologies; 7. Diversifying external supplies and related infrastructure; 8. Improving coordination of
national energy policies and speaking with one voice in external energy policy.

31Regulation (EU) No 994/2010 of the European Parliament and of the Council of 20 October 2010 concerning measures to
safeguard security of gas supply and repealing Council Directive 2004/67/EC Text with EEA relevance; Directive 2005/89/EC of
the European Parliament and of the Council of 18 January 2006 concerning measures to safeguard security of electricity supply
and infrastructure investment (Text with EEA relevance).

32Security of Gas Supply Regulation (n 31) point 7.
33‘European Energy Security Strategy’ (n 3) and Energy Union Package (n 13).
34Energy Union Package (n 13) 4.
35ibid, 5.
36ibid.
37Energy Union Package (n 13) 6.
38ibid.
39EU-Singapore Free Trade Agreement, Authentic text as of May 2015; EU-Ukraine Association Agreement (n 4) and

European Commission, DG Trade (n 5) and United States Trade Representative (n 5).
40Energy Union Package (n 13) 6.
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2.2. Europe’s 2020 and 2030 climate and energy strategy: An emphasis on sustainable development

Apart from the Energy Union, with its heavy focus on energy security, the EU further has its own,
Union-wide climate and energy strategy in place. This policy is based on both the energy (Article 194
TFEU) as well as on the environmental (Article 191 TFEU) competences of the EU. As is the case with
energy, EU environmental policy is based on a shared competence and is set out in Article 191 TFEU.
This implies that the Member States may only exercise their competences to the extent that the Union has
not exercised its competences and are not allowed to adopt legislative measure that may conflict with or
hinder the execution of those that are undertaken at EU level. Article 191 TFEU serves as the basis for the
Union’s policies in the area of sustainable development, although a connection to Article 194 TFEU on
energy policy remains: there is a relationship between the two areas, sometimes leading to overlap or even
potential tension between the two articles. One could think of EU climate targets, for example, including
goals for shares of renewable energy in Member States’ energy mix and how these may arguably be at
odds with the energy mix carve-out of Member States under Article 194(2) TFEU.41 Notwithstanding this
fact, the emphasis of the 2020 and 2030 strategies seems to be on sustainable development rather than
energy security only.

The Union’s 2020 strategy is a policy that inter alia implements the objectives set out in paragraph
1 of Article 194.42 By 2020, the EU aims to reduce its emissions by at least 20 per cent. In addition,
the objective is to reach a 20 per cent share of renewables in the energy mix (including 10 per cent in
the transport sector) and achieve energy savings of at least 20 per cent.43 These objectives combined
are known as the 20/20/20 targets. The Union hopes to meet its objectives by setting out five priorities:
(1) accelerating investment in energy efficiency; (2) building a pan-European energy market (overlapping
objective with the Energy Union); (3) protecting consumer rights in the energy sector; (4) accelerating the
deployment of low-carbon technologies; and (5) pursuing good relations with the EU’s external energy
suppliers and transit countries.44 While the stress is on sustainable development, the emphasis of the
external dimension is on having good relations with third countries in the sphere of energy. This element
is thus explicitly taken up in both the Energy Union strategy, as well as the EU’s own energy and
climate strategy.

The next target on the horizon is the 2030 strategy, where the EU plans to go beyond those goals
envisaged for 2020: it includes a 40 per cent cut in greenhouse gas emissions compared to 1990 levels;
a 27 per cent minimum share of renewables in the energy mix; and a 27 per cent increase in energy
efficiency and savings.45 To meet these objectives, the EU aims to reform its emissions trading scheme
(ETS), focus further on diversifying energy supplies and increase interconnection in the Union, as well as
putting in place a new governance system for sustainable energy.46

The ambitious targets set out in both the Energy Union strategy and the Climate and Energy strategy
cannot be met without acknowledging the importance of the external dimension from the start. In both
strategies, the diversification of energy supplies and good relations with the EU’s key suppliers are
mentioned as a priority. However, it must be acknowledged that both strategies have different points of
gravity, which are sometimes hard to reconcile. While the Energy Union focuses on integrating markets
and guaranteeing security of supply, the 2020 and 2030 strategies have a different primary goal: to
increase the share of renewables and reduce harmful CO2 emissions. How exactly the Energy Union
and the 2020 and 2030 strategies relate to each other remains a point of discussion: although the Energy
Union strategy remains a political strategy at present, the idea is that a legal framework will form its
foundations in the future. It is conceivable that the two points of gravity of these two major energy and
climate strategies of the EU point to the root cause of the ensuing balancing act between furthering climate

41See on the legal interaction between EU environmental and energy policy, for instance, T Sveen, ‘The Interaction between
Article 192 and 194 TFEU’ in EU Renewable Energy Law: Legal Challenges and Perspectives, Scandinavian Institute of
Maritime Law Yearbook 2014 (Oslo University) 157ff.

42See DG Climate Action, 2020 Climate and Energy Package (n 1).
43ibid.
44ibid.
45See DG Climate Action, 2030 Climate and Energy Framework (n 1).
46ibid.
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and energy security goals. The Union must constantly decide how to reconcile two objectives: importing
fossil fuels to guarantee short-term energy security or decarbonising the economy to warranty long-term
energy security.

3. Externalising internal goals: Sustainable development and energy chapters in EU FTAs

Despite the fact that the 2020 and 2030 strategies are aimed at decreasing the EU’s dependence on
fossil fuels, the Union would presently not be able to function without fossil fuel imports from abroad.
While the EU must live up to the climate commitments it undertook under the UN SDGs and the Paris
Agreement, as well as under its own climate and energy strategies, the fact remains that more than half of
the energy the EU consumes is imported from abroad.47 At least 90 per cent of its crude oil is imported,
as well as 60 per cent of its natural gas, making the EU one of the leading importers of these fuels.
Some EU Member States rely completely on one country (e.g. on Russia for their natural gas) for their
energy supply.48 It is therefore understandable that strengthening and guaranteeing energy security is a
top priority for the EU. Nevertheless, it is just as important to acknowledge that the key is to diversify
away from fossil fuels in the long run and ensure that the Union is energy efficient and can (fully) rely on
renewable energy in the future. This objective seems to be taking a backseat at present, which is reflected
in the Union’s external relations, for example in the energy and raw materials chapters that the EU is
concluding in its FTAs.

This arguably is the cause of the cognitive dissonance with respect to the externalisation of the
Union’s energy and sustainable development policy: on the one hand, the Union promotes sustainable
development and climate change mitigation in its FTAs with third countries, on the other it ensures that it
has an abundant supply of fossil fuels. One could argue that this clashes with the objectives of sustainable
development, at the very least in the long term. The following section will highlight some of the relevant
chapters in EU FTAs to expose this dissonance with a view to suggesting how to proceed in a more
coherent manner in the area of energy and climate policymaking in the EU.

The EU acts externally to the extent it has competence to act internally, the capacity for which
is governed by the principle of conferral (Article 5 TFEU). This article states that the Union shall act
within the powers conferred on it by the Member States.49 Although conceived from the outset, common
commercial policy became an exclusive EU competence only in the Lisbon Treaty, taken up in Articles
206 and 207, Part V, Title II TFEU. Most, if not all, ‘new-generation’ bilateral EU FTAs in place or under
negotiation, however, go well beyond mere trade and common commercial policy. In addition to the classic
provisions on the reduction of customs duties and non-tariff barriers in the field of goods and services,
these agreements also contain chapters on other relevant trade-related matters, such as intellectual property
protection, investment, public procurement, competition and, last but not least, sustainable development
and energy. Evidently, not all of the topics covered in EU FTAs necessarily fall within the exclusive
competence of the EU and may be shared. This implies that some (draft) chapters of current EU FTAs
may pose challenges in the area of competences and cannot be concluded by the EU alone, requiring
approval of the FTAs by EU Member States separately.50

This was clarified in CJEU Opinion 2/15 on the EU-Singapore FTA.51 The Commission had
submitted a request to the Court of Justice to determine whether it had the exclusive competence to

47Paris Agreement (n 1); See DG Energy, ‘Energy Security Strategy’ <https://ec.europa.eu/energy/en/topics/energy-strategy/
energy-security-strategy> (accessed 1 March 2019) and European Commission, Energy Union Package – Framework Strategy
for a Resilient Energy Union with a Forward-Looking Climate Change Policy (European Commission 2015) 2.

48ibid.
49Article 5 TFEU. The Union is to do so in accordance with Chapter 1 of Title V TEU, Article 205 TFEU; see on the existence

of EU external competence in particular, B van Vooren and R Wessel, EU External Relations Law – Texts, Cases and Materials
(Cambridge University Press 2014) Chapter 3, ‘The Existence of EU External Competence’.

50See Court of Justice of the European Union (hereinafter CJEU) (Request for an Opinion pursuant to Article 218(11)
TFEU – Conclusion of the Free Trade Agreement between the European Union and the Republic of Singapore – Allocation of
competences between the European Union and the Member States) Opinion Procedure 2/15, Opinion of the Court (16 May 2017);
note, however, that the Singapore FTA is now split into two agreements (EU only and mixed) – this is likely to be the EU’s
strategy in the future.

51ibid.
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sign the Agreement itself. The Court concluded that this was not the case for the EU-Singapore FTA
as some of the provisions in the Agreement fell into the area of shared competences (e.g. Investment
and Investor-State Dispute Settlement) and therefore the whole Agreement could only be concluded
by the EU and the Member States acting together. As regards chapters in the Agreement on energy
generation from non-fossil fuels and sustainable development, however, the Court decided that they were
within the exclusive competence of the Union.52 This can be understood from the perspective that these
chapters are assumed only to cover the trade-related aspects of energy and the environment. It remains
doubtful, however, whether the argumentation of the Court can by definition be extended to all chapters
on energy and raw materials in future EU FTAs, as they may vary in their set-up and goals, and can cover
non-trade-related aspects of energy and environmental issues.

With this in mind, the section will compare the chapters relevant for sustainable development and
energy in recently concluded FTAs (Singapore and Ukraine), as well as a draft chapter in the framework of
TTIP negotiations. It will examine the energy chapters in more depth as, unlike the chapters on sustainable
development, they are not standardised.

3.1. The sustainable development dimension: Chapters on trade and sustainable development and
renewable energy generation in EU FTAs

3.1.1. Trade and sustainable development chapters in EU FTAs

The EU wishes to become a global frontrunner in the field of promoting renewable energy and
sustainable development. This expresses itself, for example, through the inclusion of specific chapters
on clean energy (discussed below) and the by-now standardised chapters on sustainable development in
the EU’s FTAs (e.g. in the EU-Singapore FTA).53 As the Commission itself phrases it, the EU commits
itself to a responsible trade and investment policy as an instrument to implement the UN SDGs.54 For this
reason, the EU has started to include by default chapters on Trade and Sustainable Development (TSD) in
its ‘new-generation’ bilateral FTAs. The first time such a chapter was included was in the 2011 EU-South
Korea FTA, which is in its eighth year of implementation in 2019.55 Other TSD chapters in force are taken
up in agreements with Central America and South American countries such as Colombia and Peru, in
addition to those taken up in FTAs with the European Neighbourhood (Georgia, Moldova and Ukraine).56

The EU-Canada Comprehensive Economic and Trade Agreement (CETA) also includes a chapter on TSD,
as well as those FTAs that are currently under negotiation.

The existing TSD chapters are based on International Labour Organization (ILO) conventions
and Multilateral Environmental Agreements (MEAs).57 The chapters seek to promote an effective
implementation of these agreements, creating a level playing field to not lower environmental standards
for the purpose of improving trade and attracting investments, and ensuring the sustainable management
of natural resources.58 TSD chapters in EU FTAs reflect these values through the inclusion of provisions
on multilateral labour standards and agreements, MEAs, trade favouring sustainable development, trade
in forest products, trade in fish products, upholding levels of protection, review of sustainability impacts,
civil society institutions, institutional and monitoring mechanisms, and cooperation on TSD.

The implementation period of the chapters is relatively short, and provisions in EU TSD chapters
in FTAs are binding and subject to dispute settlement. The rationale is to ensure transparency and make
‘real’ progress in these areas and not limit them to lip service. Nevertheless, the Commission is also

52Opinion 2/15, paras 147–63: the Court finds that the objective of sustainable development now forms an integral part of the
common commercial policy of the EU and that the envisaged agreement is intended to make liberalisation of trade between
the EU and Singapore subject to the condition that the parties comply with their international obligations concerning social
protection of workers and environmental protection.

53EU-Singapore FTA (n 39).
54DG Trade, Non-Paper of the Commission Services, ‘Trade and Sustainable Development Chapters in EU Free Trade

Agreements (FTAs)’ (Brussels, 11 July 2017) 1.
55EU-South Korea FTA (n 2).
56Respectively OJ L 346, 15 December 2012; OJ L 354, 21 December 2012; OJ L 354, 21 December 2012; OJ L 261,

30 August 2014; OJ L 260, 30 August 2014; OJ L 161, 29 May 2014.
57DG Trade Non-Paper (n 54) 2.
58ibid, 2–3.
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studying ways in which to improve the effectiveness of TSD chapters further by exploring other options.
One of the possibilities would be to have in place a more assertive partnership on TSD, involving an
upgraded partnership for enhanced coordination and joint action with Member States, the European
Parliament, international organisations and trade partners. It would also mean making pervasive use of
the TSD dispute settlement mechanism, where leverage could be applied in a more systematic way.59

Another option would be to include a sanction mechanism, as is currently partly in place in the CETA.
This would essentially entail the application of sanctions in case of non-compliance impacting trade or
investment between the countries.60

This practice demonstrates that the EU takes the inclusion of extensive TSD chapters very seriously
in its FTAs. The basis for including these chapters is, in the Commission’s own words, the UN SDGs.
The chapters include provisions on recognising ‘the value of international environmental governance and
agreements as a response of the international community to global or regional environmental problems’ and
ensuring that parties ‘reaffirm their commitment to the effective implementation in their laws and practices
of the multilateral environmental agreements to which they are party’.61 One novel and progressive
example of how the Union takes into account multilateral environmental commitments in this respect is
the chapter on ‘Non-Tariff Barriers to Trade and Investment in Renewable Energy Generation’ taken up
in the EU-Singapore FTA, as illustrated below. This is a prime case where the EU has focused on the
sustainable development side of energy in its international economic relations.

3.1.2. Trade and renewable energy: The EU-Singapore FTA (not yet in force)

The EU-Singapore FTA was concluded on 17 October 2014 and is currently pending ratification
on the side of the EU and its Member States, taking into account CJEU Opinion 2/15.62 Singapore
is the biggest trade partner of the EU in the region of the Association of the Southeast Asian Nations
(ASEAN).63 Chapter 7 is entitled ‘Non-Tariff Barriers to Trade and Investment in Renewable Energy
Generation’. The chapter is particularly innovative as it covers not only energy in general, but more
specifically energy with a focus on sustainable development and climate change mitigation. Additionally,
it approaches the theme of renewable energy from a comprehensive trade and investment angle, rather
than considering them as completely separate issues. This implies that certain topics, such as energy, are
better understood if dealt with in a more holistic and comprehensive manner. The chapter is progressive in
that, among other things, it explicitly addresses the need to move away from fossil sources, as set out in
the Preamble to the chapter:

In line with global efforts to reduce greenhouse gas emissions, the Parties share the objective of
promoting, developing and increasing the generation of energy from renewable and sustainable
non-fossil sources, particularly through facilitating trade and investment. To this effect, the Parties
shall cooperate towards removing or reducing tariffs as well as non-tariff barriers and fostering
regulatory convergence with or towards regional and international standards.64

The chapter consists of seven articles, most of which contain ‘General Agreement on Tariffs
and Trade (hereinafter: GATT)-plus’-type commitments on trade and investment in renewable energy.
The obligations set out in the chapter apply to all measures that may affect trade and investment between
the parties related to the generation of energy from renewable and sustainable non-fossil sources, such
as wind, solar, aero thermal, geothermal, hydrothermal and ocean energy, hydropower, biomass, landfill
gas, sewage treatment plant gas and biogases, but not to the products from which energy is generated

59ibid, 6–7.
60ibid, 7.
61e.g. Article 292 paras 1 and 2, Chapter 13 of the EU-Ukraine DCFTA (n 4).
62See European Commission, Trade, Countries and Regions, Singapore at <http://ec.europa.eu/trade/policy/countries-and-

regions/countries/singapore/> (accessed 1 March 2019).
63The Association of the Southeast Asian Nations (ASEAN) <www.asean.org>.
64EU-Singapore FTA (n 39) Chapter 7: ‘Non-Tariff Barriers to Trade and Investment in Renewable Energy Generation’

(emphasis added).

Externalising Europe’s energy policy in EU Free Trade Agreements: A cognitive dissonance between promoting
sustainable development and ensuring security of supply? 11

http://ec.europa.eu/trade/policy/countries-and-regions/countries/singapore/
http://ec.europa.eu/trade/policy/countries-and-regions/countries/singapore/
www.asean.org


(Article 7.3(1)).65 To prevent potential conflict with other parts of the Agreement, the FTA sets out in
Article 7.3(3) that the other provision of the Agreement prevail.

There are five main principles set out in the chapter that parties to the Agreement have to adhere to:

(a) refraining from using local content requirements;
(b) refraining from local partnership requirements;
(c) ensuring that procedures concerning the authorisation, certification, etc, are applied in a

non-discriminatory, objective and transparent manner;
(d) ensuring that any administrative charges in connection with the importation of goods and provision

of services are complaint with the rules of the overall Agreement; and
(e) guaranteeing that the terms, conditions and procedures for the connection and access to electricity

transmission grids are transparent and non-discriminatory.66

Article 7.5 of the FTA sets out rules on non-tariff barriers for the parties in their trade in products for
the generation of energy from renewable and sustainable non-fossil sources.67 It prescribes that in trading
such products, the EU and Singapore have to use international standards as a basis for their technical
regulations.68 Moreover, parties are encouraged to include environmental performance in their technical
regulations.69

Finally, Article 7.6 of the Agreement allows parties to invoke general exceptions that are present
throughout the whole Agreement (e.g. Articles 2.14 and 8.62) and which cannot derogate from the
exceptions provided for in the World Trade Organization (hereinafter WTO) Agreements.70

All in all, we can conclude that although the obligations are not extensive and particularly far reaching,
this chapter of the EU-Singapore FTA nevertheless elevates the current standard for the regulation of
renewable energy in EU FTAs. Not only does it firmly commit to the effort of eliminating greenhouse
gas emissions, it also, as mentioned before, approaches (clean) energy from a more integrated trade and
investment perspective. A similar chapter has been included in the FTA with Vietnam (not yet in force).71

3.2. The energy security dimension: Chapters on energy and raw materials in EU FTAs

Somewhat paradoxically, however, the very same FTAs that include chapters on TSD include (draft)
chapters on removing discriminatory practices in fossil fuel trade and access to fossil energy supplies
(arguably unsustainable in connection with their carbon intensity). Considering the EU’s own international
climate and environmental commitments and internal policies, one could assert that negotiating access to
fossil fuels that should be as cheap and abundant as possible is, at minimum, in tension with fulfilling
the Union’s obligations under the chapters on TSD and international climate commitments. Following
this assertion, the subsections below examine the chapters on energy and raw materials that emphasise
the energy security aspect and which the EU has taken up or is currently negotiating in its FTAs: the
energy-specific chapter in the EU-Ukraine DCFTA and a draft chapter from TTIP negotiations.

As explained in the previous section, the EU realises that it is imperative to secure energy supply
for its citizens. For this reason, the EU in its FTAs, in parallel to TSD chapters, attempts to eliminate
discriminatory practices in international fossil fuel trade in its bilateral agreements (e.g. in the EU-Ukraine
DCFTA).72 Beyond that, the EU even goes as far as attempting to include provisions that legally secure
access to fossil fuel energy sources (mainly natural gas) in its FTAs with third countries (e.g. in the
ongoing, yet currently dormant, EU-US TTIP negotiations). These chapters are discussed in turn below.

65ibid, Article 7.3(1).
66ibid, Article 7.4 (Principles).
67ibid, Article 7.5(1).
68Especially the International Organization for Standardization (ISO) and the International Electrotechnical Commission

(IEC) are considered to be relevant international standards and are particularly encouraged.
69EU-Singapore FTA (n 39) Article 7.5(2).
70ibid, Article 2.14 sets out exceptions for the trade in goods, Article 8.62 does the same for trade in services.
71EU-Vietnam FTA (signed on 30 June 2019) Chapter 14; see ‘European Commission, Trade Policy in Focus, EU-Vietnam

Agreement’ <http://ec.europa.eu/trade/policy/in-focus/eu-vietnam-agreement/> (accessed 18 July 2019).
72EU-Ukraine DCFTA (n 4).
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3.2.1. EU-Ukraine DCFTA (provisionally in force)

The EU-Ukraine DCFTA is part of the larger Association Agreement that the EU concluded with
Ukraine.73 It was signed on 27 June 2014 but has not yet entered into force as it is still pending ratification
in some EU Member States.74 Due to security, political and economic challenges faced in the region,
the active implementation of the DCFTA was postponed for 2016.75 Nevertheless, the Agreement is
provisionally in force as of 1 January 2016.

Notwithstanding the above, Chapter 11 of the DCFTA, entitled ‘Trade-Related Energy’, is a prime
example of a highly evolved FTA as far as energy is concerned. Unlike the EU-Singapore FTA, however,
its focus is not on renewable energy. Rather, the chapter clarifies outstanding issues in the more traditional
energy field of fossil fuels and electrical energy. We can understand this more thorough regulation of the
trade-related aspects of the traditional energy sector between the EU and Ukraine also from the viewpoint
of Ukraine being part of the Energy Community Treaty, by means of which the EU extends its internal
energy acquis to third countries.76 In addition to this, the chapter’s underlying rationale was clearly to
guarantee an enhanced security of supply in the form of fossil fuels for the EU.

The chapter is comprised of 12 articles that centre around issues of dual pricing, transit, transport
and quantitative restrictions. Chapter 11 provides clear definitions of previously ambiguous terms in the
context of trade-related energy issues. It describes ‘energy goods’, for instance, within the context of the
Agreement as natural gas, electricity and crude oil, and explicitly includes their respective Harmonised
System codes.77 What is more, the definition of ‘fixed infrastructures’, such as gas storage facilities and
gas and electricity grids, is taken over from the 2003 EU Gas and Electricity Directives.78 Last but not
least, ‘transit’ and ‘transport’ of energy is implied to cover the transit and transportation of energy goods
though fixed infrastructures and pipelines, including oil.79

Articles 269–271 of Chapter 11 form its centre of gravity and prohibit explicitly any forms of dual
pricing and related discriminatory measures when trading energy. Article 269(1) prescribes that the price
of gas and electricity supply shall be determined on the basis of supply and demand only, although parties
are allowed to regulate for the purposes of ‘general economic interest’.80 If parties do decide to regulate
in this area, they have to ensure that price regulations and their calculations are published prior to their
entry into force.81

Dual pricing (the sale on the domestic market at far below global market prices, compared to
high export prices abroad) is prohibited altogether by means of Article 270.82 This ‘GATT-plus’ style
commitment can be seen as a very clear stance on the practice, and in line with the EU stance on
dual-pricing policies of the past decades.83 Although the prohibition does not link dual pricing with
subsidisation directly, as is often the case in WTO debates, it does so implicitly by including all measures
that may result in dual pricing: ‘. . . neither Party or a regulatory authority thereof, shall adopt or maintain

73EU-Ukraine Association Agreement (n 4).
74Only after all EU Member States have adopted/approved the Association Agreement will it enter into force.
75European Commission, DG Trade, ‘Ukraine’ <http://ec.europa.eu/trade/policy/countries-and-regions/countries/ukraine/>

(accessed 1 March 2019).
76Energy Community Treaty: ‘Treaty Establishing the Energy Community Treaty’ [2006] OJ L 198, p. 18.
77EU-Ukraine DCFTA (n 4) Chapter 11: Trade-Related Energy, Article 268(1); The Harmonised System Convention:

(Harmonised Commodity Description and Coding System), 14 June 1983, 1503 UNTS 167 is the system according to which all
schedules are structured, See World Customs Organization, <http://www.wcoomd.org> (accessed 1 March 2019).

78EU-Ukraine DCFTA (n 4) Article 268(2) and the 2003 European Commission Gas and Electricity Directives: Directive
2003/54/EC of the European Parliament and of the Council of 26 June 2003 concerning common rules for the internal market in
electricity and repealing Directive 96/92/EC [2003] OJ L 176/37; and Directive 2003/55/EC of the European Parliament and of
the Council of 26 June 2003 concerning common rules for the internal market in natural gas and repealing Directive 98/30/EC
[2003] OJ L 176/57.

79EU-Ukraine DCFTA (n 4) Article 268(3) and (4).
80ibid, Article 269(2).
81ibid, Article 269(3).
82ibid, Article 270 (Prohibition of Dual Pricing).
83A Marhold, Fossil Fuel Subsidy Reform in the WTO: Options for Constraining Dual Pricing in the Multilateral Trading

System (ICTSD 2017) 6–9.
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a measure resulting in a higher price for exports of energy goods to the other Party than the price charged
for such goods when intended for domestic consumption’.84

The same applies with respect to customs duties and quantitative restrictions, which are prohibited
unless they are justified on grounds of public policy or public security; protection of human, animal or
plant life or health; or the protection of industrial and commercial property.85 It goes without saying
that such restrictions or measures cannot constitute a means of arbitrary discrimination or a disguised
restriction on trade between the parties.

Considering the fact that Ukraine lies in a geopolitically sensitive region, especially as far as
the transit of energy is concerned, Chapter 11 could not do without rules on energy transit and the
transportation of energy.86 To avoid any ambiguity, the drafters of Article 272 wanted to ensure as
broad a coverage of transit as possible in the article. For that reason, the principle of freedom of transit,
enshrined in the rules of both the GATT and the Energy Charter Treaty (hereinafter: ECT) were included.87

The article reads as follows:

The Parties shall take the necessary measures to facilitate transit, consistent with the principle of
freedom of transit, and in accordance with Article V.2, V.4 and V.5 of GATT 1994 and Articles 7.1
and 7.3 of the Energy Charter Treaty of 1994, which are incorporated into and made part of this
Agreement.88

This article combines the relevant transit provisions of both the GATT and the ECT, including GATT
Article V as covering fixed infrastructures.89 It adds to that the obligations on transit set out in Article 7
of the ECT that go beyond those in the GATT, as the ECT provision was specifically tailored to deal with
gas pipelines. By combining both relevant articles from both treaties, the article mitigates the uncertainty
of the extent of coverage of energy transit in the EU-Ukraine DCFTA. That being said, both the EU and
Ukraine are parties to the WTO and the ECT, and in that sense the article merely summarises their existing
commitments.90 Nevertheless, it is novel to see them combined in one and the same article.

The articles that follow were also clearly drafted with energy security considerations in mind:
Article 275, for instance, obliges parties to take all measures to prevent unauthorised taking of energy
goods, while Article 276 deals with the interruption of transit.91 The latter article inter alia prohibits,
under any circumstance, the interruption of existing transport or transit of energy goods.92 It seems likely
that these articles were taken up owing to the unreliable energy supply and transit situation following the
gas disputes between Russia and Ukraine in the 2000s.

With regard to transport of energy, Article 273 focuses mainly on third-party access to the grid.
Parties must ensure that tariffs, capacity allocation procedures and all other conditions are objective,
reasonable and transparent and do not discriminate on the basis of origin, ownership or destination of the
electricity or gas.93 Here, explicit reference is made to the Energy Community Treaty.94 Other articles
of the chapter (namely Articles 277 and 278) emphasise this relationship once again, also with respect
to setting up regulatory authorities for electricity and gas, something that falls into the ‘unbundling’
legislation of the Energy Community.95

When compared to the EU-Singapore FTA, Chapter 11 of the EU-Ukraine FTA is clearly more
focused on energy security and fossil fuels, rather than renewable energy. The EU aspired to be as

84EU-Ukraine DCFTA (n 4) Article 270(1).
85ibid, Article 270(2).
86As is well known, Ukraine was subject of many gas transit issues in the 2000s, see on this in particular Marhold (n 27).
87Article V (Freedom of Transit) of the GATT 1994: General Agreement on Tariffs and Trade 1994, 15 April 1994, Marrakesh

Agreement Establishing the World Trade Organization, Annex 1A, 1867 UNTS 187, 33 ILM 1153 (1994) and Article 7 (Transit)
of the Energy Charter Treaty, 18 April 1998, 2080 UNTS 100.

88EU-Ukraine DCFTA (n 4) Article 272 (Transit).
89GATT Article V (Freedom of Transit).
90ibid.
91EU-Ukraine DCFTA (n 4) Article 275 (Unauthorised takings of energy goods) and Article 276 (Interruption).
92ibid, Article 276(2).
93ibid, Article 273 (Transport).
94ibid.
95ibid, Article 277 (Regulatory authority for electricity and gas) and Article 278 (Relationship with the Energy Community).
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comprehensive as possible with regard to trade-related energy in its relations with Ukraine. In this respect
it managed to address and clarify several outstanding issues, albeit not necessarily with sustainable
development in mind. The chapter does, after all, promote the lowering of trade barriers for fossil fuels
with the goal of providing the Union with cheap and accessible natural gas. It is questionable to what
extent this goal is reconcilable with the Union’s 2020 and 2030 energy and climate strategies, as well
as with the content of the TSD chapters in its FTAs. However, one should bear in mind that both the
Singapore and Ukraine FTAs were negotiated prior to the conclusion of the Paris Agreement (albeit
after the UN SDGs). For that reason, it may not be surprising that they do not incorporate the level of
commitment undertaken in the framework of the Paris Agreement.

3.2.2. EU-US TTIP negotiations

Similar questions can be raised with respect to the – now dormant – negotiations for the TTIP.96

These have been anything but controversy free, not least because of the proposed Investor-State Dispute
Settlement (ISDS) mechanism.97 However, from the viewpoint of the EU’s energy security ambitions,
TTIP is a fascinating example. The reason for this is that in TTIP negotiations, the EU is explicitly seeking
access to US energy supplies (mostly shale gas) and aims to include solidified legal commitments on these
issues in the Agreement. In recent years, the Union has felt increasingly pressured to diversify its energy
supplies, moving away from capricious suppliers in the European neighbourhood and its reliance on
countries in the Gulf. It is for that reason that the EU was advocating for the inclusion of an energy chapter
during TTIP negotiations. More specifically, the EU was making the case for an ‘access to supplies’
approach in the chapter (emphasising the export side of trade), rather than the ‘access to markets’ rationale
of WTO rules, a rather novel development.98

The US has so far not been willing to accommodate the EU’s wishes in this respect and does not
seem to be eager to include an energy chapter in the Agreement.99 One explanation for this is that the
position of the US as an energy importing/exporting country has changed significantly over the years:
the US was a net importer until relatively recently and even had an oil export ban in place following the
1970s’ oil crises to guarantee its energy security.100 However, large discoveries of shale gas in the early
2010s turned the situation around completely. This resulted in a substantial decrease of US imports of its
total crude oil requirement.101 Moreover, the US has now become the biggest producer of liquid fuels
globally and the largest gross exporter of refined products.102 The EU does not import US crude oil or
natural gas at present but hopes to start importing LNG from the US in the near future.103 The strategy
pursued in TTIP fits squarely into the EU’s Energy Union ambitions, more specifically in the dimension
of energy security discussed above: the EU aims to diversify its energy supplies and move away from
capricious suppliers in the European neighbourhood and the reliance on countries in the Gulf.

Apart from increasing its energy security, the EU’s ambitions also seem to be to set a new global
energy regulation standard for energy governance, using TTIP as a pioneer example. Illustrative thereof is
a leaked EU Commission non-paper from May 2014, stating among other things that

96TTIP (n 5).
97See on this issue e.g. M Bronckers, ‘Is Investor-State Dispute Settlement (ISDS) Superior to Litigation Before Domestic

Courts? An EU View on Bilateral Trade Agreements’ (2015) 18 Journal of International Economic Law 1.
98WTO disciplines were mainly designed with an emphasis on imports and providing market access, rather than facilitating

access to countries’ supplies of natural resources, see generally A Marhold, ‘WTO Law and Economics and Restrictive Practices
in Energy Trade: The Case of the OPEC Cartel’ (2016) 9 Journal of World Energy Law and Business 475.

99KJ Benes, Considerations for the Treatment of Energy in the US-EU Transatlantic Trade and Investment Partnership
(Columbia | SIPA Center on Global Energy Policy, New York, September 2015) 15.

100See Borderlex, Interview: End of US Crude Oil Export Ban – Consequences for TTIP and the Climate, 15 January 2016;
and J Bordoff and T Houser, Navigating the US Oil Export Debate (Columbia | SIPA Center on Global Energy Policy, New York,
January 2015).

101From 67 per cent in 2008, to 27 per cent in 2014, Benes (n 99) 7.
102ibid.
103ibid, 8; also see generally on this topic I Espa and K Holzer, ‘Negotiating an Energy Deal under TTIP: Drivers and

Impediments to U.S. Shale Gas Exports to Europe’ (2015) 43 Denver Journal of International Law and Policy 357.
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[t]he EU and the US have been at the forefront of challenging export restrictions for the last decade,
as illustrated by their successful common effort to lift China’s export restrictions on raw materials
including rare earths.

Combatting resource nationalism, together vis-à-vis third countries while at the same time allowing
for export restrictions to exist between us sends the wrong message to our partners and offers some of
these resource-rich countries a great opportunity to interpret trade rules in a way which is detrimental
to our economies.104

It transpires from this that the EU is a strong proponent of stronger rules regarding energy access,
distribution, trade and sale. The EU’s position sends a strong message about what it is aspiring to with
respect to TTIP, energy regulation and access to fossil fuels. The 2016 leaked draft chapter, for example,
entitled ‘EU’s proposal for a Chapter on Energy and Raw materials in TTIP’, followed up on this, with
the EU advocating inclusion of the following:

In addition to the provisions on Energy and Raw Materials laid down in this document, the Parties
must agree on a legally binding commitment to eliminate all existing restrictions on the export of
natural gas in trade between them as of the date of entry into force of the Agreement. The language
of such commitment is still to be discussed.105

While the terms ‘energy security’ or ‘security of supply’ are not mentioned directly in the leaked draft,
the proposed language strongly implies that strengthening the Union’s energy security is the underlying
motive. This comes to fruition in the EU’s proposal to include an ‘Energy Consultation Mechanism’,
which is to apply in situations of ‘emergency or threats thereof in the area of energy’.106 By means of
the draft chapter, including its suggested Energy Consultations Mechanism, the EU is sending a strong
message on how it expects to strengthen its energy security. First, it wants to guarantee access to US shale
gas supplies, and, second, it wants to set up a mechanism whereby the contracting parties can help each
other in energy emergency situations. In this draft chapter, the EU exposes itself as a strong proponent
of more solid rules regarding energy access, distribution, trade and sale, with a strong focus on energy
security and fossil fuels.

4. Sustainable development and energy security in EU FTAs: A cognitive dissonance

The examples above allow us to draw a comparison between chapters in EU FTAs that focus on
sustainable development and clean means of energy generation and those whose primary aim it is to
guarantee access to fossil fuels with a view to the Union’s energy security. It becomes clear that the
EU’s internal cognitive dissonance in these areas is externalised in its trade relations with third counties:
on the one side, the EU now by default incorporates TSD chapters in its FTAs and the EU-Singapore
FTA even contains a progressive chapter on the removal of trade barriers concerning renewable energy.
Chapters focusing primarily on energy security with strategic energy partners, on the other hand, are
Chapter 11 on ‘Trade-Related Energy’ in the EU-Ukraine DCFTA, as well as the draft chapters on energy
and raw materials negotiated in the context of TTIP. Based on the two types of chapters on energy we have
observed in these ‘new-generation’ FTAs, we can conclude the following: while the chapters on TSD and
the promotion of trade and investment in renewable energy (Singapore) are clearly in line with the EU’s
international climate commitments and notions of sustainable development, this cannot straightforwardly
be claimed of the chapters on trade-related energy (Ukraine, TTIP), whose emphasis is on energy security,
with sustainable development taking a back seat. These chapters are clearly tailored towards access to
fossil fuels and eliminating discriminatory practices in their trade.

104European Commission, EU-US Transatlantic Trade and Investment Partnership, ‘Raw Materials and Energy – Initial EU
Position Paper’ (2015) and Non-paper on a Chapter on Energy and Raw Materials in TTIP (leaked) 27 May 2014.

105European Commission, DG Trade, Note for the Attention of the Trade Policy Committee, ‘TTIP: EU’s Proposal for a
Chapter on Energy and Raw Materials in TTIP’ (Brussels, 20 June 2016).

106EU’s Proposal for a Chapter on Energy and Raw Materials (n 105) Annex II, Energy Consultation Mechanism, under 1.
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In comparing both types of chapters, the reader is therefore confronted with a rather stark contrast.
The EU’s negotiating agenda with regard to the desired energy and raw materials chapter in the framework
of TTIP seems, for instance, to be ‘fuelled by a true thirst for fossil fuels’. This presents the EU in a
radically different light from that of the global frontrunner in sustainable development it aspires to be.

One way to overcome this cognitive dissonance is for the EU to stress the promotion of renewable
energy and sustainable targets in both its internal and external dealings as this will automatically contribute
to the Union’s ability to become increasingly energy efficient and, more importantly, self-sufficient
and less dependent on fossil fuel imports from abroad. A crucial element that would contribute to
becoming less dependent on fossil fuels would be for the EU to take a stronger stance against fossil fuel
subsidies. EU Member States still subsidise their fossil fuel sector heavily, both directly and indirectly.107

Such subsidies keep the fossil fuel industry afloat artificially, including from outside the EU, and displace
cleaner energies in the energy mix.

It may be argued, however, in the EU’s defence, that although different in their objectives,
the Singapore and Ukraine FTAs, reflecting both ends of the spectrum, offer interesting examples of
modern-day FTAs that include progressive energy regulation. While non-tariff barriers for renewable
energy were at the heart of negotiations with Singapore, with Ukraine the objective clearly seems to have
been to enhance energy security for the EU, resulting in detailed rules regulating non-discrimination and
dual-pricing policies. The result is that the EU-Singapore FTA incorporates a ground-breaking chapter on
non-tariff barriers in renewable energy generation. The Ukraine DCFTA chapter on energy focuses rather
on transit and pricing policies in a specialised and technical manner.

The question then is to what extent the notions of energy security and sustainable development are
contradictory. In the opinion of the author, in theory they are not: long-term energy security implies
that this energy security is sustainable in nature as well, as this is the only way forward if we take our
climate commitments seriously. However, the reality is that in the short term, there seems to be a tension
between the strategic and commercial interests of the Union and its Member States on the one hand, and
the non-trade value of sustainable development on the other. This tension is reflected to some degree
internally (the Energy Union versus the 2020/2030 strategies) and comes to expression externally in the
conclusion of TSD chapters, as well as energy and raw materials chapters, externally in its FTAs.

Apart from balancing sustainable development with energy security, the EU must, moreover, move
carefully in these areas as energy and environmental policy remain competences that the EU shares with
its Member States (a significant part of which are fully dependent on fossil fuel imports). For matters of
coherence and attaining a truly decarbonised economy, both the EU and its Member States must therefore
critically assess their stance towards fossil fuels, and to what extent they really need to be dependent on
them, or whether cleaner alternatives may be easier to attain than they may seem.

5. Conclusion

The cognitive dissonance in the EU’s external energy and sustainable relations described in this paper
reflects the tightrope the Union must walk internally: it has set ambitious 2020 and 2030 climate targets,
in addition to its international commitments under the Paris Agreement and the UN SDGs. At the same
time, however, it continues to be heavily dependent on fossil fuels and realises it is unable to kick this
‘addiction’ anytime soon, aspiring to establish an Energy Union to integrate the IEM, a large part of which
is still fossil fuel based. While it is understandable that the Union needs to guarantee the flow of available
and affordable energy for its citizens and that therefore negotiating access to fossil fuels with non-EU
countries is unavoidable in the short term, long term this approach will conflict with ensuring a sustainable,
decarbonised, fossil fuel-free future for the Union. One may ask how the EU plans to reconcile and bridge
these objectives internally, as well as abroad, for example in its Energy Union strategy, in the future.

107See generally European Parliament, DG for Internal Policies, Fossil Fuel Subsidies – In-depth Analysis for the ENVI
Committee (Brussels, 2017).
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ANNEX 

Council conclusions on Climate and Energy Diplomacy  

“Bolstering EU climate and energy diplomacy in a critical decade” 

 

1. The consequences of the triple planetary crisis of climate change, biodiversity loss and 

pollution pose a global and existential threat, particularly affecting the most vulnerable, 

increasing poverty and inequality and affecting stability. As such, EU Climate and Energy 

Diplomacy is a core component of EU’s foreign policy. The EU is determined, to engage and 

work with partners worldwide through our Climate and Energy Diplomacy: to implement the 

Paris Agreement; to limit the global temperature increase to 1.5°C compared to pre-industrial 

levels; to support the most vulnerable, in particular in least developed countries (LDCs) and 

Small Island Developing States (SIDSs), in adapting to climate change effects; and to increase 

collective climate finance. The EU will also continue to support just transitions towards 

climate neutral and resilient economies and societies, in line with the 2030 Sustainable 

Development Agenda, and the Addis Ababa Action Agenda on development finance. In this 

context, the EU underlines the importance of a strong rules-based multilateral approach, with 

the UN at its core, to successfully address these global challenges. 

2. Russia’s illegal, unprovoked and unjustified war of aggression against Ukraine, which 

constitutes a manifest violation of the UN Charter, has created untold human suffering, 

massive environmental damage and increased risks to nuclear safety in Ukraine. It has 

precipitated an energy security and food crisis with global impacts. The Council rejects using 

energy and food as a weapon. The EU will phase out its dependency on Russian gas, oil and 

coal imports as soon as possible. The EU is fully committed to continuing supporting partners 

and in particular Ukraine, including in responding to Russia’s systematic destruction of 

Ukraine’s critical infrastructure, and in particular the energy system. The EU will contribute 

to its recovery and resilience needs and will assist its long-term economic and energy 

transition. Greening Ukraine’s reconstruction can serve as one of the win-win foundations of 

Ukraine’s closer integration with the EU. 
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3. In light of the findings of the Intergovernmental Panel on Climate Change (IPCC), the 

Council strongly underlines that the climate crisis requires immediate, urgent, accelerated 

action and strengthened ambition. Strong and ambitious mitigation action is the best tool to 

prevent increased adaptation needs, as well as loss and damage associated with the adverse 

effects of climate change. Solutions are available in all sectors that could, together, halve 

global greenhouse gas emissions by 2030, as indicated by the IPCC. The Council encourages 

partners to embrace the opportunities to create sustainable economic growth and jobs. 

4. The world’s collective net-zero ambitions have the potential to reduce temperature rise 

significantly, but actual policies and investments remain vastly insufficient to stay safely 

within the Paris temperature goal. Limiting the temperature increase to 1.5°C would 

substantially reduce the impacts of climate change. In this context, the Council urgently calls 

for increased global action and ambition in this critical decade, in line with the IPCC 

analyses: limiting warming to around 1.5°C requires global greenhouse gas emissions to peak 

by 2025 at the latest, and be reduced with 43 percent by 2030 compared to 2019. In the case 

of methane, collective efforts need to be made to reduce global methane emissions at least 

30% from 2020 levels by 2030. 
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5. The Council calls on all countries, and in particular on all major emitters and G20 members, 

to redouble their efforts to adopt and implement ambitious, 1.5°C-compatible climate and 

energy policies. In this context, the Council calls on all countries, in particular the ones that 

have not yet done so to present as soon as possible in 2023, well before COP28, their new or 

updated Nationally Determined Contributions (NDCs) with stronger, more ambitious, and 

absolute economy wide emission reduction targets. These should be underpinned by concrete 

policies and measures to implement them. The EU is committed to the swift 

operationalisation of an ambitious Mitigation Work Programme, as an important instrument to 

urgently scale up mitigation ambition and implementation in this critical decade to promote 

robust policies and explore how the different sectors and a just energy transition can 

contribute towards ambitious climate action and enhancement of commitments. The Council 

also calls on countries to present, as soon as possible, Adaptation Communications and to 

present or update their long-term low greenhouse gas emission development Strategies (LT-

LEDS) towards reaching net-zero emissions by 2050. The EU encourages more ambitious 

emission reductions in all sectors, and welcomes commitments from sectors such as transport, 

including shipping and aviation.  

6. This year, the world has a unique opportunity to showcase progress and to provide further 

guidance for the next generation of NDCs and get on track to reach the Paris Agreement goals  

via, in particular, the Climate Ambition Summit, alongside the second SDG Summit convened 

by the UN Secretary General in September, and the political phase of the ‘Global Stocktake’ 

at the UNFCCC COP28 in the United Arab Emirates. In this context, the EU welcomes the 

UN Secretary General’s report Our Common Agenda and the announced Summit of the 

Future, scheduled for 2024, as incentives to spur further global action through an inclusive 

and effective multilateral approach. 
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7. The EU itself is taking determined and decisive action to reduce net greenhouse gas emissions 

by at least 55% by 2030 compared to 1990 levels, to reach climate neutrality by 2050 at the 

latest, and to aim for negative emissions thereafter. The Council stands ready, as expressed in 

the Council Conclusions of 24 October 2022, as soon as possible after the conclusion of the 

negotiations on the essential elements of the ‘FitFor55’ package, to update, as appropriate, the 

NDC of the EU and its Member States, in line with § 29 of the Glasgow Climate Pact and §23 

of the Sharm el-Sheikh Implementation Plan to reflect how the final outcome of the essential 

elements of the Fitfor55 package implements on the EU headline target as endorsed by the 

European Council in December 2020. The EU shall set its climate target in accordance with 

the European Climate Law.  To that end, at the latest within 6 months of the first Global 

Stocktake, the Commission shall make a legislative proposal, as appropriate, based on a 

detailed impact assessment. The Council invites the High Representative and the 

Commission, together with EU Member States through our Climate Diplomacy to call upon 

all other countries to also set high ambitions as soon as possible for the next round of NDCs 

post-2030, well in advance of COP30 in 2025. With the EU Emissions Trading System as a 

crucial element of the EU’s policy response, the EU encourages partners to establish and 

extend their own carbon pricing instruments to reduce emissions effectively and efficiently.  

8. The Council strongly underlines the crucial importance of strengthening adaptation and 

resilience measures worldwide and the urgent need to scale up action and support in averting, 

minimising and addressing loss and damage associated with climate change impacts. The 

Council also stresses the importance of national and local adaptation planning, to support 

effective and locally-led implementation, and the importance of achieving the Global Goal on 

Adaptation.  In this context, the Council supports the full and effective operationalisation of 

the Santiago Network, the implementation of the Sendai Framework for Disaster Risk 

Reduction, as well as its mid-term review, to be conducted in 2023, and the effective 

implementation of national adaptation plans. 
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9. The Council confirms the EU’s commitment to support the most vulnerable, especially in 

least developed countries and small island developing states, and to reinforce the existing 

network of institutions currently providing assistance and capacity building to developing 

countries in preparing for and responding to climate impacts. In this spirit, the EU and its 

Member States underline the call of COP 26 in Glasgow, to at least double collective 

provision of climate finance for adaptation for developing countries by 2025, compared to 

2019 levels.  

10. The Council calls on the EU and its Member States to continue to increase funding for 

adaptation and climate resilience, with a focus on the most vulnerable through joint Team 

Europe Initiatives as well as through other international instruments such as the Global Shield 

Against Climate Risks of the V20/G7. The EU strongly supports the United Nations 

Secretary-General’s call for a universal coverage of life saving early warning systems within 

the next five years including through increased support for the Climate Risk and Early 

Warning Systems Initiative (CREWS) and through the Systematic Observations Financing 

Facility (SOFF). 

11. The Council calls on the EU and its Member States to continue to constructively engage in the 

discussions on new funding arrangements, including a fund, to assist developing countries 

that are particularly vulnerable, in responding to loss and damage associated with the adverse 

effects of climate change. The Council calls on all partners, from all regions, in a position to 

do so and beyond the traditional base of providers of development finance, to expand their 

support as well as to identify new sources of funding, including innovative sources, by 

enhancing complementarity, synergies, coherence and coordination, and seeking to fill 

priority gaps in the existing mosaic of solutions and institutions.  
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12. Given the intrinsic interdependencies between climate change, biodiversity loss and land 

degradation including desertification, and alterations of the water cycle, the Council calls on 

the EU and its Member States to continue to increase measures, including funding for 

biodiversity and nature based solutions and partnerships. The Council recognises the critical 

role of oceans, their ‘blue carbon’ function, and the critical need to protect, conserve and 

restore terrestrial ecosystems, including forests, as well as inland and coastal water 

ecosystems, in mitigating, adapting to and building resilience against the effects of climate 

change. The Council also recognises the need for a comprehensive approach on water-related 

challenges, and welcomes the UN 2023 Water Conference. The Council acknowledges the 

need for enhanced action on water and is committed to drive the forthcoming Water Action 

Agenda forward, as part of its Climate and Energy Diplomacy. Furthermore, the Council 

underlines the importance of ending plastic pollution. The Council also stresses the 

importance of protecting cultural heritage against the devastating effects of climate change 

and extreme weather events.  

13. The Council welcomes the Kunming-Montreal Global Biodiversity Framework, the landmark 

agreement adopted at the United Nations Conference on Biodiversity (15th Conference of the 

Parties to the Convention on Biological Diversity (CBD COP15), which is a framework for 

global action on biodiversity through to 2030 and beyond, and calls for its effective 

implementation, including through early submission of high quality national biodiversity 

strategies and action plans (NBSAP), in time for consideration at CBD COP16. Together with 

the Paris Agreement, the Framework paves the way towards a climate-neutral, nature-positive 

and resilient world by 2050.  
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14. The Council welcomes the commitment to double EU external funding to €7 billion for the 

period 2021-2027 for biodiversity, in particular for the most vulnerable countries, as well as 

similar commitments taken by some EU Member States before and at CBD COP15, while 

recognising that significant additional funding and investments from all countries and sources 

are needed, as well as avoiding investments that might have negative impacts on biodiversity 

and nature. 

15. The EU – including its Member States and the European Investment Bank (EIB) - is the 

biggest contributor of public climate finance worldwide, and remains fully committed to 

contribute to reaching the collective USD 100 billion goal as soon as possible and through to 

2025, to support climate action in developing countries and the EU calls on other donors to 

step up their efforts in this regard. The EU Global Gateway strategy and our Team Europe 

approach are key instruments in ensuring sustainable investments in the EU’s partner 

countries.  

16. The Council stresses the urgency of making finance flows consistent with the goals of the 

Paris Agreement, mobilising substantially more climate finance globally, scaling up 

sustainable finance in low and middle income countries, and channelling adequate support in 

particular to the poorest and most vulnerable in LDCs and SIDSs. In this context, the Council 

emphasises the importance of accelerating the mobilisation of private finance for climate 

mitigation and adaptation projects, climate-resilient infrastructure and other development 

activities and global public goods. The Council underlines the need to involve Finance 

Ministries in this work, including through the Coalition of Finance Ministers for Climate 

Action, in order to accelerate the green transitions and achieve a wide scale mobilisation of 

financial resources in line with the Paris goals. The Council will strive to ensure a dedicated 

space to discuss the alignment of financial flows, consistent with climate neutrality and 

climate-resilient development pathways, including at COP28 in Dubai. The Council 

welcomes the ongoing work of the High Level Expert Group on scaling up sustainable 

finance in low and middle-income countries for the implementation of the external dimension 

of the European Green Deal and the development of the Roadmap for Circular Finance. 
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17. Improving access to finance for climate actions and bringing down financing costs for climate 

mitigation and adaptation projects in countries that are most vulnerable to climate change, 

taking into account their debt burden, is key for the collective goal of scaling up climate 

finance and reaching the Sustainable Development Goals. The Council therefore welcomes 

the call made at COP27 in Sharm El-Sheikh to all the stakeholders of Multilateral 

Development Banks (MDBs) and International Finance Institutions (IFIs) to reform MDBs’ 

practices and priorities and to make all financial flows consistent with climate neutrality- and 

climate resilient development pathways and calls for a clear timeframe. The Council also 

encourages MDBs to strengthen the technical expertise they offer to developing countries to 

elaborate, amongst others, energy transition projects that will attract domestic and foreign 

private investors.  

18. The Council welcomes the recommendations from the G20 Expert Panel Independent Review 

of MDB Capital Adequacy Frameworks and supports their swift implementation. The Council 

calls on MDBs to implement applicable recommendations, following a careful analysis of 

their implications, without jeopardising the MDBs’ preferred creditor status, high credit 

ratings and long-term financial stability. Representatives of the EU and its Member States, as 

members of Boards of MDBs and IFIs, will coordinate to encourage and support ambitious 

proposals to further align MDBs’ and IFIs’ strategies with the Paris Agreement goals and to 

significantly increase climate finance and welcomes the ambition of the European Investment 

Bank (EIB) in this regard. The Council looks forward to the discussions on such matters, 

including on the World Bank Evolution Roadmap, at the 2023 IMF and World Bank Spring 

and Annual Meetings and will engage constructively with a view to ensuring that the debates 

provide positive input to further discussions including at COP28 in Dubai. The Council also 

supports the IMF’s role to help its members address structural climate related policy 

challenges and welcomes that climate change considerations have been incorporated into 

existing IMF lending facilities through the Resilience and Sustainability Trust. 
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19. The Council looks forward to the “Global Financing Pact” Summit in June 2023 in Paris, 

which should, amongst others, focus on the mobilisation of more climate finance and 

unlocking new sources of finance for climate vulnerable countries, by improving investment 

conditions.  

20. The EU and its Member States will continue to increase cooperation and work closely with 

ambitious partners and organisations on the global just transition towards climate neutrality. 

The Council welcomes the Just Energy Transition Partnerships (JETP) in G7 context with 

South Africa, Indonesia and Vietnam, and is committed to their operationalization. The 

Council also supports the ongoing work on other JETPs. The Council looks forward to a 

strong engagement from all partner countries concerned, necessary for a country-led 

transformation. In addition to JETPs, the Council invites the High Representative and the 

Commission to build on ongoing initiatives and to explore the opportunities for increased 

cooperation with countries that rely heavily on fossil fuels, especially coal, in particular in the 

Western Balkans, the Eastern Neighbourhood and the Southern Neighbourhood and with 

developing and middle-income countries with high energy related emissions.  
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21. The Council recognizes that climate change, biodiversity loss, desertification, pollution and 

environmental degradation represent increasing risks to human, state and regional security 

and may aggravate conflict drivers and dynamics, as well as dimensions of fragility. The 

Council reaffirms its diplomatic engagement on water as a tool for peace, security and 

stability. The Council also recognises the significant gap in climate finance available to 

fragile and conflict-affected States. It welcomes the 2020-2022 Joint Progress Report on the 

Climate Change and Defence Roadmap and the Concept for an Integrated Approach to 

Climate and Security and recalls the Council conclusions of November 2022 on Women, 

Peace and Security. The Council underlines the importance of integrating the climate, peace 

and security nexus in EU’s external policy and actions, including in analyses, inclusive 

climate and disaster risk reduction processes and anticipatory action, the conduct of 

peacebuilding, mediation, conflict prevention, development cooperation, climate finance and 

climate diplomacy including dedicated water diplomacy. The Council invites the High 

Representative to strengthen the EU’s analytical, early-warning and strategic foresight 

capacities, mainstream the climate, peace and security nexus, and issue timely warning and 

analysis on climate related risks. 

22. The Council welcomes the High Representative’s and Commission’s intention to present a 

joint proposal in order to enable the EU to better prevent and manage the comprehensive 

security and defence implications of climate change and environmental degradation.  The 

Council also welcomes and encourages increased cooperation with other international and 

regional organisations such as United Nations, NATO, the OSCE and the African Union as 

well as with partner countries in line with the EU institutional framework and with full respect 

to the EU decision-making autonomy. 
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23. The Council reconfirms that the primary goal of the EU’s external energy policy is to support, 

intensify and accelerate the ongoing global energy transition as a crucial element towards 

achieving climate neutrality. An accelerated inclusive and just energy transition is also the 

key solution ensuring energy security and universal access to safe, sustainable and affordable 

energy in the EU and our partner countries worldwide while reducing greenhouse gas 

emissions.  

24. The Council acknowledges the Joint Communication ‘EU external energy engagement in a 

changing world’ as an essential element of the ‘REPowerEU’ plan proposed by the 

Commission, responding to the energy crisis brought about largely by Russia’s war of 

aggression against Ukraine, and Russia’s weaponisation of energy against the EU and partner 

countries. The EU and its Member States will continue to limit the impact of Russia’s war of 

aggression on the energy security and affordability of energy in third countries, in particular 

the most vulnerable.  

25. EU energy diplomacy will actively support the implementation of relevant sanctions and the 

rollout of the price-cap mechanism on Russian oil and petroleum products. 

26. The Council invites the High Representative and the Commission to reinforce, in close 

cooperation with Member States, outreach, coordination and partnerships with third countries 

in line with the priorities outlined below. New energy partnerships should complement 

existing energy cooperation with key partners while safeguarding the EU’s own resilience and 

competitiveness and domestic resources.  

27. EU energy diplomacy will promote the increasing uptake and system integration of renewable 

energy conscious of water and environmental stress, and electricity connectivity. It will also 

promote the deployment of safe and sustainable low-carbon technologies.  
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28. EU energy diplomacy will promote the development of rules-based, transparent, and 

undistorted global hydrogen markets based on reliable international standards and 

certification schemes. 

29. Recognising the crucial role of energy efficiency and savings, the Council invites the High 

Representative and the Commission to accelerate actions towards making them into a global 

priority, and to explore the launch of a dedicated initiative, building on existing international 

efforts, in addition to enhanced bilateral cooperation. 

30. The Council highlights the need for investment into increasingly circular industrial processes 

and value chains aiding the transition towards climate neutrality in hard to abate sectors. The 

Council further highlights the importance of continuous innovation, in particular in 

technologies crucial for reaching climate neutrality, and supports further strengthening of 

bilateral strategic research partnerships and cooperation through global fora such as Mission 

Innovation, and the Clean Energy Ministerial. The EU will cooperate with international 

partners to reform regulatory frameworks, will seek to strengthen the technological leadership 

of EU companies, support the uptake of EU standards globally and promote EU businesses’ 

fair and undistorted access to international markets for resources and technologies, in order to 

maintain competitiveness, and avoid new dependencies. 
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31. The Council considers that a dependence on fossil fuels leaves countries vulnerable to market 

volatility and geopolitical risk and that the shift towards a climate neutral economy will 

require the global phase-out of unabated fossil fuels, as defined by the IPCC, and a peak in 

their consumption already in the near term, while recognising a transitional role for natural 

gas. The EU will systematically promote and call for a global move towards energy systems 

free of unabated fossil fuels well ahead of 2050. In this regard, the Council recalls the 

commitment taken at COP 26 to close the book on unabated coal power through a phase 

down, and, calls for a resolute and just world-wide transformation towards climate neutrality, 

including a phasing out of unabated coal in energy production and – as a first step – an 

immediate end to all financing of new coal infrastructure in third countries.  

32. While recognising the need to provide targeted support to the most vulnerable groups, EU 

energy diplomacy will promote the global phase-out of environmentally harmful fossil fuel 

subsidies, which are not contributing to a just transition towards climate neutral energy 

systems. The Council welcomes the progress made in the World Trade Organisation’s 

initiative on fossil fuel subsidy reforms.   
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33. The EU’s overall fossil fuel imports from Russia have considerably decreased over the past 

few months. In this context, EU energy diplomacy will support urgent efforts to reinforce and 

safeguard the EU’s energy security while avoiding new dependencies, which is necessary to 

preserve the competitiveness of the EU and ensure affordable energy to citizens. While in the 

immediate and medium-term urgent steps are needed to further diversify natural gas supplies, 

the Council recalls that, in particular in view of collective Member States action on energy 

savings and accelerated renewables deployment, there is no need for a one-to-one replacement 

of former Russian natural gas import volumes.  In order to support the energy diversification 

objective under REPowerEU, EU energy diplomacy will support outreach and coordination 

with reliable natural gas producers and large consumers, promote relevant infrastructure, 

interconnections and transparent, rules-based, open and liquid energy markets. EU energy 

diplomacy will support the EU Joint Purchasing Mechanism under the EU Energy Platform, 

including Energy Community Contracting Parties, paying particular attention to the energy 

security and resilience of these partners. EU energy diplomacy will also support ongoing 

efforts by affected Member States to diversify nuclear fuel supplies, as appropriate. 

34. The Council emphasises that EU fossil fuel diversification efforts should not undermine long-

term climate neutrality goals globally and should avoid creating fossil fuel lock-ins and 

stranded assets. Diversification efforts should give preference to using existing fossil fuel 

infrastructure emphasising their potential for re-purposing, and include systematic action to 

reduce methane emissions. The Council recalls, in particular, the climate and energy security 

value of trading schemes building on methane capture, such as ‘You Collect/We Buy’. EU 

external energy action shall aim to link fossil fuel diversification efforts with long-term 

energy transition partnerships.  
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35. The Council emphasises the need to support international efforts to reduce the environmental 

and climate impact of existing fossil fuel infrastructure, including black carbon. In this 

context, the EU, together with the US and other partners, will continue to further promote and 

develop action under the Global Methane Pledge. The Council welcomes, in this respect, the 

development of the Methane Alert and Response System by the International Methane 

Emissions Observatory. The Council calls on the High Representative and the Commission to 

take forward work on the Joint Declaration from Energy Importers and Exporters on 

Reducing Greenhouse Gas Emissions from Fossil Fuels. 

36. In order to ensure energy security in the decades ahead, the Council emphasises the need to 

strengthen and diversify global supply chains of sustainable raw materials needed for the 

energy transition and looks forward to the Commission proposal on a Critical Raw Materials 

Act, taking full account of its geopolitical dimensions.  

37. EU energy diplomacy will continue to promote and support the highest nuclear safety, 

environmental and transparency standards, regionally, in the immediate vicinity of EU 

borders, and globally. 

38. The Council recalls the urgent need to deliver on energy poverty and universal energy access 

in line with the Sustainable Development Goal 7 using innovative finance models and 

technologies with a particular focus on rural electrification, including decentralised energy 

systems, and the clean cooking challenge. The Council looks forward to the review of SDG7 

at the 2023 high Level Political Forum and second SDG Summit.  
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39. The Council emphasises the need to ensure effective multilateral architecture and governance 

mechanisms driving an inclusive and just global energy transition in alignment with the Paris 

Agreement objectives, and recalls earlier statements in support of ongoing reform processes 

whilst limiting the further fragmentation of initiatives.  

40. The Council recognises that the energy transition toward climate neutrality, pursued at the 

requisite pace, will have a significant impact on societies, economies and geopolitics globally. 

EU foreign policy will continue to strengthen foresight capability to anticipate new security 

and geopolitical challenges and work, in this context, with third country partners and relevant 

international initiatives and organisations, such as IRENA and the OECD, as appropriate.  

41. The Council, together with the High Representative and the Commission, will continue to 

reinforce existing and initiate new ways of cooperation with partner countries, civil society 

and youth and women’s initiatives, aiming to increase climate action on regional, national and 

subnational level, emphasizing the principle of solidarity and the UN’s ‘leave no one behind’ 

approach. In this regard, the Council recalls its Conclusions from October 2022 on the 

importance to respect and promote human rights, the right to health, the right to a clean, 

healthy and sustainable environment, the rights of indigenous peoples as set out in the UN 

Declaration on the Rights of Indigenous Peoples, local communities, migrants, children, 

persons with disabilities and people in vulnerable situations, as well as gender equality and 

the full enjoyment of all human rights by women and girls and their empowerment when 

taking action to address climate change. 
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42. The Council is committed to promoting a human rights-based and gender-responsive 

approach to climate action, promoting social justice, fairness and inclusiveness in the global 

transition towards climate neutrality, full, equal and meaningful participation and engagement 

of women in climate-related decision-making and fully meeting our human rights obligations 

when taking action to address climate change. The EU will also continue to support 

meaningful engagement of youth and children in climate change decision-making processes, 

as well as climate education and public awareness on climate change. The Council welcomes 

the recognition by the UN Human Rights Council and General Assembly that the right to a 

clean, healthy and sustainable environment is a human right. The EU will actively engage in 

discussions advancing this right and promote inclusion and non-discrimination. The Council 

recognises the contribution of environmental human rights defenders, who are facing 

unprecedented levels of threats and attacks.  

43. The Council invites the High Representative, the Commission and all Member States to 

strengthen EU Climate and Energy Diplomacy as a political priority, through intensified 

coordination, information exchange and strengthening of the EU Delegations and Member 

States’ embassies, and relevant EU and international networks and working groups. The 

Council encourages EU and Member States’ climate outreach missions and regional 

initiatives, including joint ones, especially in the run-up to COP 28 and the Global Stocktake. 

The Council emphasizes the need for increased coordination to respond to misinformation and 

disinformation campaigns aiming to discredit EU actions. The Council will regularly follow 

up on joint work to coordinate and enhance the EU’s climate and energy diplomatic impact, 

and invites the High Representative and the Commission to strengthen their capacity 

dedicated to EU Climate and Energy Diplomacy. 

44. The EU and its Member States thank the Government of Egypt for hosting COP27 in Sharm 

El-Sheikh and look forward to working with the incoming United Arab Emirates COP28 

Presidency and all partners towards a successful and ambitious outcome of COP28. 
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ANNEX 

Council Conclusions on EU Green Diplomacy 

EU diplomacy promoting the just and inclusive green transition and supporting the  

implementation of global commitments 

 

1. The Council reiterates the gravity of the accelerating, deepening and mutually reinforcing 

triple planetary crisis of climate change, biodiversity loss and pollution, posing a global and 

existential threat and aggravating existing security concerns. The Council firmly believes that 

this crisis must be addressed in a comprehensive and integrated way through enhanced 

multilateralism and global action and as a core component of EU foreign and security policy.  

2. The Council reaffirms the EU’s strong commitment to work closely with partners to 

accelerate the global just and inclusive green transition. The Council emphasises the key role 

of EU green diplomacy in anchoring and consolidating global commitments and promoting 

their implementation, including those captured in the outcome of the first Global Stocktake 

(GST) under the Paris Agreement, agreed in Dubai at the 28th UN Climate Conference, and in 

the Global Biodiversity Framework. In this context, the EU and its Member States will 

continue to strengthen collaboration with partners in developing and implementing ambitious 

Nationally Determined Contributions (NDCs) that effectively address the commitments taken 

in the GST, including ‘transitioning away from fossil fuels’. In addition, the EU and its 

Member States will work with partners to develop and submit National Biodiversity 

Strategies and Action Plans (NBSAPs), as well as relevant targets, updated and developed 

ahead of the 16th UN Biodiversity Conference. The Council urges G20 members to take 

leadership in this regard, as they represent around 80% of global emissions and have a key 

role in tackling the world's environmental and climate challenges.The Council strongly 

underlines the need for immediate, urgent, accelerated action, as underlined by the reports of 

the IPCC, IPBES and IRP 1 and reaffirms the importance of a science-driven global transition 

to climate neutrality that is just, inclusive, sustainable, in harmony with nature, and in line 

with the commitments, policies, principles and values of the EU. The Council calls for 

enhanced cooperation with partners at all levels, and jointly with businesses and industries, to 

fully benefit from the opportunities the green transition offers to all including strengthened 

                                                 
1  Intergovernmental Panel on Climate Change, the Intergovernmental Science-Policy Platform on Biodiversity and 

Ecosystem Services and the International Resource Panel 
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competitiveness, job creation and growth and draws attention to the enabling role of free, 

open and fair trade.  

3. The Council expresses severe concern over the harm to the climate and environment, in 

addition to the immense human suffering, caused by ongoing armed conflicts worldwide and 

the risk they pose for effective global action to address the triple planetary crisis.  

4. The Council condemns Russia’s illegal, unprovoked and unjustified war of aggression against 

Ukraine, and reaffirms its unwavering support to Ukraine and its people. It has inflicted 

massive environmental damage, nuclear safety risks, and precipitated energy and food 

insecurity globally. The Council underlines the need to assess the damage and is committed to 

address it in the context of Ukraine’s recovery and reconstruction. The Council also calls on 

the international community to hold Russia accountable.   

5. The Council calls on all partners to address disinformation and misinformation aimed at 

creating and disseminating of false or manipulated information related to climate change, 

biodiversity loss, environmental degradation, pollution and their consequences and points out 

the importance of science and education. 

6. Human rights, democracy and the rule of law remain the EU’s common compass and core 

values including in our green diplomacy. Access to a clean, healthy and sustainable 

environment is a human right. Specific emphasis should be given to the rights of children and 

youth, as they play an inextricable role in future challenges and solutions as agents of change. 

The EU will also continue to uphold, promote and protect gender equality, the full enjoyment 

of all human rights by all women and girls, and their empowerment. The Council underlines 

the importance of enhancing the voice and full, equal and meaningful participation and 

leadership of women and young generations in decision making at all levels aimed to improve 

climate, energy, environment and water policies. The Council also stresses the importance of 

cooperation with and protection of civil society, environmental human rights defenders, 

Indigenous Peoples, local communities, persons with disabilities, and their empowerment.   
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7. The Council calls for a coordinated approach to tackle climate change, land degradation, 

desertification and biodiversity loss and underlines the critical role of oceans and ecosystems 

and the importance of Nature Based Solutions. In this context, the Council calls for enhanced 

collaboration between Convention secretariats of the UN Framework Convention on Climate 

Change (UNFCCC), the Convention on Biological Diversity (CBD) and the UN Convention 

to Combat Desertification (UNCCD) and invites Parties to enhance cooperation between the 

national focal points, as appropriate to promote stronger synergies at international and 

national levels.  

8. The Council looks forward to the adoption of an action-oriented Pact at the UN Summit of the 

Future in September 2024.  The Pact should reaffirm the commitment to reform the 

multilateral system and enable the UN to address present and future global challenges, and 

deliver on its main commitments, including the 2030 Agenda and Sustainable Development 

Goals (SDGs), the Paris Agreement, the Addis Ababa Action Agenda (AAAA), and the 

Kunming-Montreal Global Biodiversity Framework (GBF). The Pact should also address 

interlinkages between climate change, biodiversity loss, environmental degradation, 

development needs, human rights and peace and security.  

9. The Council invites partners to work closely with the EU to accelerate and benefit from the 

green transition and supports the implementation of global commitments through frameworks 

such as Green Alliances, Green Partnerships, Green Agendas, high-level dialogues, trade 

agreements and other important formats for cooperation, such as the Samoa Agreement.  The 

Council reiterates the importance of the Just Energy Transition Partnerships and remains 

committed to their further operationalization with the support of the relevant partners. The EU 

will continue to work closely with partners in the Eastern and Southern Neighbourhood, the 

Western Balkans, Africa and worldwide, in particular with the most vulnerable, including 

least developed countries (LDCs) and Small Island Developing States (SIDS) and partner 

countries that have put forward ambitious plans, through the NDICI Global Europe and Team 

Europe initiatives and under the Global Gateway Strategy, amongst others. The Council 

underlines the importance of the role of and collaboration with the private sector and 

businesses in these efforts. 
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10. In line with their respective EU paths, the Council invites the Commission to strengthen 

support to and cooperation with the candidates for EU accession to accelerate their alignment 

with and implementation of the EU acquis on energy, environment, and climate, including in 

the context of the Energy Community, and to facilitate their just and inclusive green 

transition.  

11. The Council thanks the United Arab Emirates (UAE) for hosting the UN Climate Change 

Conference (COP28) in Dubai and welcomes the adoption of the UAE consensus. The EU 

looks forward to working with all partners, including with the troika of the current 

Presidency, the United Arab Emirates, and incoming COP Presidencies of Azerbaijan and 

Brazil towards successful and ambitious outcomes of COP29 and COP30.  

12. The Council expresses great concern that, despite overall progress made at multilateral level 

and concrete steps and actions taken at national level, Parties of the Paris Agreement are 

collectively still not on track towards achieving its purpose and its long-term goals, as 

acknowledged in the first Global Stocktake (GST).  
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13. In this context, the Council calls on all partners to follow up on the implementation of the 

outcome of the first Global Stocktake (GST) as important guidance for enhanced action in this 

critical decade, as well as for the preparation of the Nationally Determined Contributions 

(NDCs) to be submitted nine to twelve months ahead of COP30 in November 20252, 

reflecting the highest possible ambition as well as seeking synergies with the 2030 Agenda for 

Sustainable Development. Increased ambition in this critical decade and beyond requires 

reaching global emission reductions of greenhouse gas emissions of 43% by 2030 and 60% by 

2035, compared to 2019 levels. The Council encourages G20 members to take the lead in 

implementing the outcome of the first GST, including the transition away from fossil fuels, 

and invites all partners to work with the EU and its Member States on more ambitious NDCs. 

The EU is committed to also work with partner countries, development partners, international 

organisations and organisations such as the NDC Partnership, to develop and implement 

ambitious NDCs with a 2035 target. The EU recalls the COP28 call to all parties to include, in 

their NDCs, economy-wide emission reduction targets, covering all greenhouse gases, sectors 

and categories and be aligned with the goal of limiting global warming to 1.5˚C. The Council 

calls also on partner countries to present or update their long-term low greenhouse gas 

emission development strategies towards reaching net-zero emissions by 2050.  

14. The Council reaffirms that the EU is committed to climate neutrality by 2050 at the latest and 

aims to achieve negative emissions thereafter, and that it has set an intermediate target of 

reducing net greenhouse gas emissions by at least 55% by 2030, compared to 1990 levels. The 

EU is taking determined and decisive action to deliver on these legally binding targets 

enshrined in European Climate Law, and offers to share experience, lessons-learnt, best 

practices, and the innovative solutions developed by EU policy, research, industry and 

business with partners globally, supporting the development and implementation of more 

ambitious NDCs.  

                                                 
2  Decision of the 5th CMA, Outcome of the 1st GST, paragraph 166, advance unedited version 

CMA4_AUV_TEMPLATE (unfccc.int).  

https://unfccc.int/sites/default/files/resource/cma5_auv_4_gst.pdf
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15. The Council takes note of the publication of the Commission’s Communication on Europe’s 

2040 climate target and path to climate neutrality by 2050 at the latest and its 

recommendations. It informs the discussion of the EU NDC to be submitted well ahead of 

COP30. This sends a powerful signal to markets and investors, and to other international 

partners to increase their own ambition, and to set the world on a trajectory that is compatible 

with the 1.5˚C temperature goal.  

16. The Council invites partners to work with the EU on developing a global approach on carbon 

pricing, as the most efficient and cost-effective way to reduce emissions and stimulate green 

investments, and encourages and supports other jurisdictions to introduce or improve their 

own carbon pricing mechanism, amongst others by aligning carbon markets with the Call to 

Action for Paris Aligned Carbon Markets.  In line with the Carbon Border Adjustment 

Mechanism, aiming at reducing the risk of carbon leakage in a WTO compatible way, the 

Council calls for enhanced international cooperation and outreach to partners to lower carbon 

emissions in production processes. 

17. The Council also urgently calls upon the Commission and Member States to work with 

partners and within International Civil Aviation Organisation (ICAO) and International 

Maritime Organisation (IMO) to agree on ambitious measures addressing the emissions of 

international transport including shipping and aviation, and to work on achieving climate 

neutrality in the buildings sector by 2050. The Council also calls on the EU and its Member 

States to promote ambitious global phase-down of hydrofluorocarbons (HFCs) under the 

Kigali Amendment of the Montreal Protocol, as well as a substantial reduction of other F-

gases such as SF6 within the next ten years.  
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18. Acknowledging the progress achieved in the implementation of the Global Methane Pledge, 

the Council recalls the need for concrete measures to tackle rising methane emissions. The EU 

will continue to call on partners who have not yet done so to join the Pledge and to include 

concrete methane reduction measures in their NDCs. The Council stresses the importance of 

targeted actions in all relevant sectors and underlines the short-term opportunities in the 

energy sector to address methane leaks, venting and flaring and calls for strengthening 

engagement with partner countries in support of the work of the International Methane 

Emissions Observatory. In this context, the Council underlines the importance of creating 

conditions, including through effective trading schemes to reduce methane emissions, such as 

‘You Collect/We Buy’, in cooperation with producing countries.3 

19. Building on the GST call to transition away from fossil fuels in energy systems in a just, 

orderly and equitable manner, accelerating action in this critical decade, so as to achieve net 

zero by 2050 in keeping with the science, the Council underlines the need for action based on 

its Conclusions from October 2023.  In this context, the EU and its Member States are 

determined to engage with partner countries to promote an energy sector predominantly free 

of fossil fuels well ahead of 2050 in line with the mid-century climate neutrality goal, and 

work towards implementation, through accelerated action in this critical decade, additional 

sectorial milestones and ambition, aiming to achieve a fully or predominantly decarbonised 

global power system in the 2030s, calling for leaving no room for new coal power. In this 

regard, the Council highlights the importance for effective cooperation with partner countries 

including through multilateral initiatives such as the Powering Past Coal Alliance. The 

Council recalls the need for phasing out as soon as possible fossil fuel subsidies which do not 

address energy poverty or just transition.  

                                                 
3  Council conclusions of October 2023 on Preparations for the 28th Conference of the Parties (COP28) of the United 

Nations Framework Convention on Climate Change (UNFCCC) (Dubai, 30 November – 12 December 2023).  
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20. The Council welcomes partners who joined the Global Renewables and Energy Efficiency 

Pledge, and encourages all partners to integrate the GST global goals of tripling global 

renewable energy capacity and doubling the global average annual rate of energy efficiency 

improvements by 2030 into the NDCs and their implementation. The Council calls on EU 

diplomacy to continue to promote an accelerated uptake and system integration of renewable 

energy and the energy efficiency first approach, as among the most market ready and 

available at scale mitigation technologies, the development of conducive policy and the 

alignment of financial flows, in particular in support of developing countries. In this regard, 

the Council notes the importance of electricity interconnections with partner countries, 

including with the Western Balkans, Eastern and Southern Neighbourhood.  The Council calls 

on EU diplomacy to continue to promote the deployment of safe and sustainable low-carbon 

technologies. 

21. The Council acknowledges the need for rules based, transparent, and undistorted global 

hydrogen markets based on reliable standards and certification schemes, and the deployment 

of necessary infrastructure, while conscious of water and environmental stress. The Council 

underlines that emission abatement technologies which do not significantly harm the 

environment, exist at a limited scale and are to be used to reduce emissions mainly from hard 

to abate sectors and that removal technologies are to contribute to global negative emission 

and should not be used to delay climate action in sectors where feasible, effective and cost 

efficient mitigation alternatives are available particularly in this critical decade.  

22. Given that some partner countries opt for nuclear energy, the Council reiterates the necessity 

to continue to promote and support the highest nuclear safety, environmental and transparency 

standards, regionally, in the immediate vicinity of EU borders, and globally.  
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23. The Council calls for strengthened foresight to assess and for proactive policy to rapidly 

address the changing geopolitical dynamics of the global energy transition, and engagement 

with partners in light of the anticipated decline of fossil fuel demand in the EU, in the EU’s 

proximity and globally.  

24. The Council welcomes the effective diversification efforts, inter alia through the EU Energy 

Platform and AggregateEU that contributed to phasing out EU energy dependency on Russia. 

To ensure energy security and affordability throughout the transition to climate neutrality, the 

Council calls upon the High Representative and the Commission to continue to support these 

diversification efforts, in line with the Versailles Declaration, in close engagement with 

partner countries. The Council emphasises the importance of strengthening transparent, rules-

based and liquid markets, and interconnections with third countries, while acknowledging the 

need to avoid creating fossil fuel lock-ins ensuring a 1.5°C aligned energy planning, the 

potential for re-purposing and future-proofing infrastructure. The Council notes with concern 

the increasing cyber and physical threats to critical energy infrastructure, and stresses the 

importance of bolstering resilient energy systems, including through cooperation with global 

partners. EU Diplomacy will continue to support ongoing efforts by affected Member States 

and Ukraine to diversify nuclear fuel supplies, as appropriate. 

25. The Council is committed to the full and effective implementation of sanctions against 

Russia, including in the energy sector, and the prevention of their circumvention, and calls on 

partners to enhance cooperation on the enforcement of the oil price cap policy. 

26. The Council is committed to continue supporting Ukraine in cooperation with partners, 

including with equipment necessary to repair, restore, and defend its energy system, and to 

build a more resilient, decentralized and sustainable energy sector closely integrated with the 

EU.  
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27. In order to ensure energy security and reduce strategic dependencies in the decades ahead, the 

Council emphasises the need to strengthen and diversify global supply chains of critical raw 

materials necessary for the energy transition in line with the Critical Raw Materials Act, 

ensuring high environmental and social standards and taking full account of its geopolitical 

dimension. 

28. The Council recalls the urgent need to deliver on energy poverty and universal access to 

affordable, reliable, sustainable and modern energy in line with the Sustainable Development 

Goal 7, including through gender-responsive finance models to combat gendered effects of 

energy poverty and to enhance women’s access to clean energy jobs. The Council calls for a 

particular focus on deployment of renewable energy access and rural electrification through 

decentralised energy systems, and the challenge of clean cooking, including in displacement 

settings. In this regard, the Council calls on partners to increase their efforts and contributions, 

in support of the most vulnerable that are most in need. 

29. Tackling the triple planetary crisis requires mobilisation of more finance, the bulk of which 

will have to come from private sources. In this context, the Council reiterates the urgency of 

making finance flows consistent with the pathway towards low greenhouse gas emissions and 

climate-resilient development in this decade as a critical enabler of the global effort to 

mobilise finance at scale and to deepen global sustainable finance and capital markets in this 

respect. 
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30. The Council reiterates the importance and urgency of accelerating reform of the international 

financial architecture and takes note of initiatives such as the Summit for a New Global 

Financing Pact and the Bridgetown Agenda 2.0. The EU and its Member States call on 

Multilateral Development Banks, their shareholders and the private sector, to scale up the 

provision and mobilisation of climate finance significantly and expeditiously and increase its 

reach in particular to the poorest and most vulnerable communities and countries, including 

fragile and conflict affected areas, that are often faced in parallel with high debts and lacking 

fiscal space. The Council emphasises that no country should have to choose between fighting 

poverty and fighting for the planet. The EU encourages financial institutions to increase their 

support in particular for adaptation and resilience building initiatives, whilst achieving a 

balance between mitigation and adaptation. 

31. The EU and its Member States look forward to engaging with international partners towards 

the setting of the new collective quantified goal (NCQG) on climate finance at COP29, taking 

into account the priorities and needs of developing countries, with public finance as an 

important component, and better targeted, in particular to the most vulnerable countries and 

communities, while at the same time underlining its key role in leveraging private 

investments. There is also a need to strengthen the enabling environment for investments, 

encouraging more climate ambition and catalysing private investment and domestic resource 

mobilisation in all countries. 

32. The Council reaffirms the need for a broader base of contributors as a prerequisite for setting 

an ambitious NCQG and calls on all countries according to their financial capabilities, 

including emerging economies, to contribute to the new goal. Recognising that needs are 

substantial and conventional sources of public finance alone cannot provide the quantum 

necessary for the new goal, the Council calls for additional, new and innovative sources of 

finance from a wide variety of sources, including from the fossil fuel sector and other high-

emission sectors, to be identified and utilised to provide climate finance, including to support 

the poorest and most climate vulnerable countries and communities, in mitigating and 

building resilience against climate change. The Council looks forward to the work of the 

Taskforce on International Taxation and to its first assessments on options to be presented at 

COP29. 
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33. In 2022, the EU and its Member States contributed €28.5 billion to international public 

climate finance, with more than half addressing climate adaptation or cross cutting action 

involving both mitigation and adaptation initiatives, and mobilised an additional amount of 

€12 billion of private finance, contributing significantly to the USD 100 billion goal on 

climate finance.  

34. Given the already severe consequences of climate change, the Council expresses its 

determination to work with partners to develop National Adaptation Plans in order to enhance 

their adaptive capacity, strengthen resilience and reduce vulnerability, notably with the most 

vulnerable countries including LDCs and SIDS using ecosystem-based adaptation approaches, 

where possible. The Council welcomes the adoption of the UAE Framework for Global 

Climate Resilience at COP28, and its agreed targets. The Council calls for enhanced 

coordination and collaboration between existing structures and climate adaptation processes 

within and outside the UNFCCC, in order to increase support for, and enhance 

implementation of, adaptation and resilience building initiatives, particularly in fragile and 

conflict affected areas and recalls the importance of supporting the UN Secretary General’s 

Early Warnings for All initiative. The Council also reaffirms its commitment to the objectives 

of the Sendai Framework for Disaster Risk Reduction. The Council encourages cooperation 

on enhancing resilience and managing climate risk exposure. 

35. The Council strongly underlines the urgent need to scale up global action and support from all 

sources in averting, minimising, and addressing loss and damage associated with the adverse 

effects of climate change and welcomes the COP28 decision operationalising the new funding 

arrangements including a fund for assisting developing countries that are particularly 

vulnerable to the adverse effects of climate change in responding to loss and damage. The 

Council welcomes the pledges made for the initial capitalisation of the fund and for the 

existing funding arrangements, including significant pledges from the EU and EUMS and the 

UAE, and calls for a swift start of the fund.  
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36. The EU and its Member States highlight their commitment to be at the forefront of the 

collective efforts to scale up adaptation finance provision and mobilisation to developing 

countries with a specific focus on countries and communities that are particularly vulnerable 

to the adverse effects of climate change such as LDCs, SIDS, and fragile and conflict-affected 

states. In this vein, the Council calls on all partners, from all regions, according to their 

financial capabilities and including those beyond the traditional base of providers of 

development finance, to expand their support to climate adaptation and to the funding 

arrangements for responding to loss and damage, including to the fund. Given the magnitude 

of the challenges, the Council also emphasises the need to identify new and innovative 

sources of funding. 

37. The Council also stresses the importance of protecting cultural heritage against the 

devastating effects of climate change and extreme weather events.  

38. Building on the findings of the Global Resource Outlook 2024 by the UNEP International 

Resource Panel, and as a follow to the GST, the Council stresses the opportunities of the 

circular economy and sustainable circular bio-economy to achieve sustainable consumption 

and production, facilitate resource efficiency, reduce generation of waste, greenhouse gas 

emissions, environmental pollution   and negative impacts on biodiversity. In efforts to fast-

track the transition, the Council calls for a high-level UN Conference on SDG12 and invites 

partners to join the Global Alliance on Circular Economy and Resources Efficiency.  

39. In the global fight against pollution, the Council calls for joint efforts to conclude, by 2024, 

the negotiations of an ambitious International Legally Binding Instrument to end plastic 

pollution, including in the marine environment, based on full lifecycle approach, and sending 

a clear signal on the reduction of production of primary plastics polymers. The Council 

further underlines the need for constructive and active engagement with partners in this 

regard. The Council also supports full and rapid implementation of the Global Framework on 

Chemicals – For a Planet Free of Harm from Chemicals and Waste and calls for a timely 

establishment of a Science Policy Panel to contribute further to a sound management of 

chemicals and waste and to prevent pollution.  
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40. Reiterating its strong commitment to implementing the landmark Kunming-Montreal Global 

Biodiversity Framework (GBF), the Council urges Parties to revise their National 

Biodiversity Strategies and Action Plans and submit national targets aligned with the GBF to 

the CBD Secretariat well in time for COP 16 in October 2024.   

41. The Council underlines that CBD COP16 must strengthen momentum for implementation of 

the GBF, and complete work on outstanding issues, notably resource mobilisation, the 

multilateral mechanism for sharing the benefits from the use of digital sequence information 

(DSI) and on the monitoring, reporting and review mechanisms.  

42. The Council reiterates its commitment to step up funding for global biodiversity and the 

urgency to align relevant fiscal and financial flows with the GBF goals and targets. The 

Council therefore calls on all relevant actors, including multilateral development banks, their 

shareholders and the private sector to scale up biodiversity finance by exploring all sources 

including innovative financing instruments, maximised synergies with climate finance and 

enhanced international coordination for the alignment of standards for sustainable finance 

tools, such as taxonomies. The EU committed to double its external funding for biodiversity 

to €7 billion for the period 2021-2027 and a number of EU Member States took similar 

commitments. The Council encourages all relevant actors to support and contribute to the 

Global Biodiversity Framework Fund established under the Global Environment Facility 

(GEF) and calls on all countries to identify by 2025, and then phase out or reform incentives, 

including subsidies, harmful for biodiversity, in a proportionate, just, fair, effective and 

equitable way.  

43. The Council highlights the importance of achieving land degradation neutrality by 2030 and 

welcomes COP16 to the UN Convention to Combat Desertification in Saudi Arabia as the 

moment for accelerating national and global action on land restoration, soil health, drought 

resilience and green transition. 
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44. The Council recognizes that the stability of the global water cycle is a global concern that 

underpins the achievement of all SDGs. The Council acknowledges the role of aquatic 

ecosystems, notably wetlands, in climate and biodiversity actions. In this context, and given 

the global water crisis, the Council reiterates the importance of a strategic EU approach to 

water resilience and security and underlines the need for enhanced diplomacy in this regard. 

The Council encourages joint efforts towards an effective multilateral governance including 

through the appointment of a UN Special Envoy on Water, enhanced integration of water-

related priorities in relevant multilateral processes and a regular intergovernmental dialogue 

on water with further UN Water Conferences to be organised in 2026 and 2028 and the One 

Water Summit to be held in New York in 2024. The Council welcomes the Water Action 

Agenda as a key outcome of the 2023 UN Water Conference and the adoption of a resolution 

on water at the 6th UN Environment Assembly (UNEA) and calls for their swift 

implementation. The Council supports the upcoming UN Water-led system-wide strategy on 

water and sanitation to enhance political momentum to deliver on SDG6. The Council also 

encourages continued globalisation of the UN Water Convention on the Protection and Use of 

Transboundary Watercourses and International Lakes that can be conducive to global 

stability, peace and security.   

45. The Council welcomes the COP28 emphasis on the need for more investment, action and 

support to halt and reverse deforestation and forest degradation by 2030, including through 

strengthened sustainable forest management and sustainable agriculture and food systems. 

The EU is doing its part and will engage in dialogue and cooperation with partners, including 

through an EU strategic framework for engagement, through the framework of country 

packages for forests, nature and climate, and under the dedicated Team Europe Initiative 

towards a global transition to deforestation-free value chains.  
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46. Acknowledging that agriculture and food systems contribute to, are affected by, and are part 

of the solution to climate change and biodiversity loss, the Council underlines the urgent need 

for a transition towards sustainable and resilient agriculture and food systems and is 

committed to continued collaboration with partners in this regard.   

47. The Council reiterates the important role of ocean-based action including its ‘blue carbon’ 

function, and that of the marine and coastal biodiversity, in the climate mitigation and 

adaptation efforts and food security. The Council hence underlines the need to deliver on 

SDG14 and develop a sustainable blue economy. The Council therefore calls for stronger 

international ocean governance and dialogue and welcomes the 2024 Our Ocean Conference 

in Greece and the 2025 UN Ocean Conference in France with a commitment to participate at 

the highest possible level.  

48. The Council calls on all members of the Commission for the Conservation of Antarctic 

Marine Living Resources (CCAMLR) for the adoption of new marine protected areas in the 

Southern Ocean to establish a representative system of Marine Protected Areas as a concrete 

deliverable, under the 30x30 target of the Kunming-Montreal GBF and implementation of 

SDGs.  

49. Following the adoption of the Agreement under the UN Convention on the Law of the Sea on 

the Conservation and Sustainable Use of Marine Biological Diversity of Areas beyond 

National Jurisdiction, which is key for the health of our oceans, the Council notes that the EU 

and its Member States are committed to its swift ratification and calls on partners to accelerate 

their ratification process so the agreement can enter into force in time for the 2025 UN Ocean 

Conference.   

50. The Council welcomes the Joint Communication on “A new outlook on the climate and 

security nexus - Addressing the impact of climate change and environmental degradation on 

peace, security and defence” and calls for its full, comprehensive and swift implementation.  
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51. The Council stresses the importance of a shared and enhanced understanding that climate 

change and environmental degradation lead to increased instability and conflicts, and vice-

versa, as well as to human suffering, resource scarcity including water and food insecurity, 

internal displacement and forced migration. They also represent a barrier to achieving the 

SDGs and affect global health. The Council therefore calls for further engagement on these 

issues in relevant multilateral and international fora while paying specific attention to the 

disproportionate effects on vulnerable people, as well as women and children, including 

children in armed conflict.  

52. The Council welcomes the Communication’s ambition, to reinforce partnerships including 

with the UN, NATO, African Union, OSCE and other key relevant partners, consistent with 

the EU’s wider multilateral climate change and environment agenda and in line with the EU 

institutional framework and with full respect to EU decision-making autonomy. The Council 

also welcomes the Joint Pledges of the 11 members of UN Security Council (UNSC) and the 

efforts of the UN Group of Friends on Climate and Security to systematically drive forward 

and address the mutual understanding and commitment within the UNSC on the interlinkages 

between climate, peace and security.  

53. The Council underlines the need to mainstream the climate, peace and security nexus in the 

EU and EU Member States’ external action based on an integrated evidence-based whole-of-

government approach, and a strengthened climate and environment informed planning and 

decision-making by the EU and its Member States, as well as an enhanced focus on conflict-

sensitivity in climate action. The Council invites the High Representative and the Commission 

to enhance efforts towards better climate preparedness and improved EU capacity to address 

security-related challenges linked to climate change and environmental degradation in EU 

external action, including in the context of EU CSDP missions and operations and by making 

full use of a dedicated training platform.  
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54. The Council calls for enhanced global cooperation to address international environmental 

crime, including trafficking in timber, wildlife, minerals, and waste, as one of the most 

lucrative forms of organized crime, affecting ecosystems as well as security, rule of law, 

health and livelihoods of people. In this regard, the Council underlines the importance of 

implementing the revised EU Action plan against wildlife trafficking with its focus on a 

stronger global partnership between source, consumer and transit countries. 

55. The Council highlights the importance of enhancing the efforts to promote the just and 

inclusive green transition and support the implementation of global commitments, in close 

cooperation with partner countries. Building on the Team Europe approach, the Council 

invites the High Representative, the Commission, and all EU Member States, to jointly 

intensify the EU’s green diplomacy as a political priority through increased coordination, 

information exchange and cooperation through relevant capital-based networks, including the 

Green Diplomacy Network (GDN) and the Energy Diplomacy Expert Group, dedicated 

discussions in relevant geographic and thematic Council Working Groups and at local level. 

In this vein and through these channels, the Council invites EU Member States, the High 

Representative and the Commission to regularly exchange views on EU green diplomacy. At 

local level, the Council encourages an even closer coordination and cooperation between EU 

Member States’ Embassies and EU Delegations, in a Team Europe spirit including through 

exploring informal green diplomacy hubs, working closely with international partners, to 

maximise the impact of the EU outreach and support. With these Conclusions, the Council 

underlines the EU’s determination to work with partners to anchor and consolidate global 

commitments, and to translate these into goals, policies and instruments, with more ambitious 

NDCs as one of the key vehicles to achieve this. The Council will regularly follow up on EU 

green diplomacy.  

 

______________________ 
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EXPLANATORY MEMORANDUM 

1. CONTEXT OF THE PROPOSAL 

• Reasons for and objectives of the proposal 

This proposal concerns the decision establishing the position to be taken on the Union’s 

behalf in the 33rd meeting of the Energy Charter Conference in connection with the envisaged 

adoption of proposed amendments to the Energy Charter Treaty (CC 760) and the approval of 

(i) proposed modifications and changes to the Annexes to the Energy Charter Treaty (CC 

761), (ii) proposed changes to Understandings, Declarations and Decisions (CC 762), and (iii) 

a decision regarding the entry into force and provisional application of amendments to the 

Energy Charter Treaty and changes/modifications to its Annexes (CC 763). The adoption of 

the amendments to the Energy Charter Treaty and the additional approvals are to be passed 

simultaneously by the Energy Charter Conference. 

The Energy Charter Treaty 

The Energy Charter Treaty (ECT) is a multilateral trade and investment agreement applicable 

to the energy sector that was signed in 1994 and entered into force in 1998. The ECT contains 

provisions on investment protection, trade and transit in energy materials and products, and 

dispute settlement mechanisms. The ECT also sets up a framework for international 

cooperation in the energy field between its 54 Contracting Parties. The European Union is a 

party to the ECT1, together with Euratom, 26 EU Member States2, as well as Japan, 

Switzerland, Turkey and most countries from the Western Balkans and the former USSR, 

with the exceptions of Russia3 and Belarus4.  

The Energy Charter Conference 

The Energy Charter Conference is the governing and decision-making body for the Energy 

Charter process and was established by the ECT. All states or Regional Economic Integration 

Organisations (such as the EU) who have signed or acceded to the ECT are members of the 

Conference, which meets on a regular basis to discuss issues affecting energy cooperation 

among the ECT's signatories, to review the implementation of the provisions of the ECT and 

the Protocol on Energy Efficiency and Related Environmental Aspects, and to consider 

possible new instruments and joint activities within the Energy Charter framework. In 

particular, the Energy Charter Conference adopts texts of amendments to the ECT and 

approves modifications of, and technical changes to, the Annexes to the ECT. When voting on 

proposed amendments to the text of the ECT, the Energy Charter Conference passes a 

decision to adopt the amendments by unanimity vote of the Contracting Parties present and 

voting. The EU has a number of votes equal to the number of its Member States that are 

Contracting Parties to the ECT, provided that the EU shall not exercise its right to vote if its 

Member States exercise theirs, and vice versa.  

 

 

                                                 
1 Council and Commission Decision 98/181/EC, ECSC, Euratom of 23 September 1997 on the 

conclusion, by the European Communities, of the Energy Charter Treaty and the Energy Charter 

Protocol on energy efficiency and related environmental aspects (OJ L 69, 9.3.1998, pp. 1-116). 
2 All but Italy that unilaterally withdrew in 2015. 
3 The extraordinary Energy Charter Conference of 24 June 2022 withdrew the observer status of the 

Russian Federation. 
4 The extraordinary Energy Charter Conference of 24 June 2022 withdrew the observer status of Belarus 

and the provisional application of the ECT by Belarus. 
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The decisions to be taken at the Energy Charter Conference 

On 22 November 2022, during its 33rd meeting, the Energy Charter Conference is to take four 

decisions related to the modernisation of the ECT. These decisions will be taken 

simultaneously and their purpose is to:  

– adopt the proposed amendments to the text of the ECT (CC 760); 

– approve the proposed modifications and changes to the Annexes to the ECT  

(CC 761); 

– approve the proposed changes to Understandings, Declarations and Decisions  

(CC 762); and 

– approve the decision regarding the entry into force and provisional application of 

amendments to the text of the ECT and changes/modifications to its Annexes  

(CC 763). 

In the absence of any substantial update of the ECT since the 1990s, the ECT became 

increasingly outdated. It also became one of the most litigated investment treaties in the 

world, with EU Member States being the principle target of claims by investors, most of them 

based in other EU countries. As a result, a modernisation process was initiated in November 

2018. The Energy Charter Conference first approved a list of topics for discussion, chiefly 

concerning provisions related to investment protection. The EU then proposed the removal of 

protections for investments in fossil fuels, in order to bring the ECT in line with the Paris 

Agreement. 

After 15 rounds of multilateral negotiations held between July 2019 and June 2022, an 

“agreement in principle” to close negotiations was reached at the extraordinary Energy 

Charter Conference of 24 June 2022 in Brussels. The revised text of the ECT and its Annexes 

then underwent a legal revision until mid-August. Thereafter, the final draft decisions  

(CC 760, CC 761, CC 762 and CC 763) containing the revised texts were shared on 19 

August 2022 with all Contracting Parties, including the EU, Euratom, and all EU Member 

States that are Contracting Parties to the ECT.  

At the 33rd meeting of the Energy Charter Conference on 22 November 2022, the decisions 

related to the modernisation of the ECT will be subject to a unanimity vote. If the vote is 

successful, i.e. if no Contracting Party raises an objection, the decisions for the modernisation 

of the ECT will be considered “adopted” by the Energy Charter Conference. This adoption 

will trigger subsequent processes for the ratification, provisional application, and eventual 

entry into force of the various elements of the reform package.  

The provisional application of the amendments to the ECT and the other elements of the 

modernisation will be governed by the decision regarding the entry into force and provisional 

application of amendments to the text of the ECT and changes/modifications to its Annexes 

(CC 763). In line with this decision, the modernisation will be provisionally applied by all 

Contracting Parties automatically as of 15 August 2023. However, any Contracting Party may 

deliver to the depositary (Portugal) before 23 February 2023 a declaration that it is not able to 

accept the provisional application of the amendments to the ECT, effectively allowing each 

Contracting Party to opt out from provisional application. The ECT Secretariat will make 

such declarations public. Even if a Contracting Party initially makes such a declaration, it may 

at any time withdraw the declaration again, allowing it to apply the modernisation of the ECT 

provisionally at a later point in time. 
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The present proposal for a decision under Article 218(9) TFEU seeks to establish the position 

to be adopted on the Union’s behalf at the 33rd meeting of the Energy Charter Conference 

regarding the decisions (CC 760, CC 761, CC 762 and CC 763) described above. 

At the same time, the Commission is proposing the adoption of a subsequent agreement, 

within the meaning of Article 31(3)(a) of the Vienna Convention on the Law of Treaties 

(VCLT), between the European Union, Euratom, and the Member States on the interpretation 

of the ECT. That agreement should include, in particular, a confirmation that the ECT has 

never, does not and will not apply intra-EU, that the ECT cannot serve as a basis for intra-EU 

arbitration proceedings, and that the sunset clause does not apply intra-EU. It should also set 

out the obligations of the Member States in the event that they are involved in arbitration 

proceedings pursuant to a request based on Article 26 ECT. 

It has been the consistent interpretation of the EU that the ECT does not apply to disputes 

between a Member State and an investor of another Member State concerning an investment 

made by the latter in the first Member State. This interpretation was specifically confirmed by 

the Court of Justice of the European Union (CJEU) in its Komstroy judgment5. Yet, arbitral 

tribunals have held and continue to hold, that they are not bound by the judgments of the 

CJEU. In order to prevent tribunals from continuing to accept jurisdiction in such disputes, it 

is necessary to reiterate, expressly and unambiguously, the authentic interpretation of the 

ECT. The most appropriate way to do so is by means of an agreement within the meaning of 

Article 31(3)(a) VCLT. 

While that agreement will codify the interpretation of the EU and its Member States in a 

separate treaty (something that is possible because of the bilateral nature of the obligations), 

the ECT modernisation will embed in the text itself and via a “for greater certainty” clause, 

the understanding of all Contracting Parties that its Article 26 does not apply intra-EU. Both 

elements will help to remove any ambiguity and eliminate present or future risks of intra-EU 

arbitration under the ECT with the necessary degree of legal certainty. 

Position to be taken on the Union’s behalf 

The Commission proposes to take, on behalf of the Union, at the 33rd meeting of the Energy 

Charter Conference on 22 November 2022, the positions described in points 1 to 4 below.  

Regarding the adoption of the proposed amendments to the text of the ECT (CC 760) 

The proposed amendments to the text of the ECT (CC 760) consist of substantial 

improvements that will effectively bring the ECT in line with modern standards of investment 

protection and EU positions in other fora (e.g. UNCITRAL6). The amendments will also bring 

the ECT in line with the EU’s approach to investment protection in its recently agreed free 

trade and investment agreements, as well as with EU energy and climate objectives, including 

the Paris Agreement. 

In particular, the amended ECT contains:  

– New investment protection provisions, in line with modern standards and EU 

positions, reaffirming the right of Contracting Parties to take measures to achieve 

legitimate policy objectives (“right to regulate”), including as regards the fight 

                                                 
5 Case C-741/19 Republic of Moldova v. Komstroy LLC, 2 September 2021. 
6 United Nations Commission on International Trade Law. 
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against climate change; Only investors with real economic interest will be protected, 

with no protection being afforded to mailbox companies7; 

– New provisions on dispute settlement, protecting Contracting Parties from 

frivolous claims, foreseeing security for costs, and introducing a high level of 

transparency to the proceedings; 

– New provisions on sustainable development, in particular on climate change, the 

clean energy transition and the Paris Agreement, effectively incorporating the 

commitments of the Paris Agreement into the ECT, and providing an actionable 

mechanism in case of misalignment, in a way that was never achieved before in a 

multilateral investment treaty; 

– In addition, the EU secured provisions for regional economic integration 

organisations (such as the EU), expressly confirming that it is not possible to bring 

intra-EU investment arbitration under the ECT8, in line with the case law of the 

Court of Justice of the EU9;  

– Substantial clarifications regarding to transit-related provisions to factor in the 

requirements of integrated energy markets with third party access rights, such as in 

the EU, without creating new obligations for the EU10; 

– An updated definition of economic activity in the energy sector, which, together 

with Annexes EM/EM I, EQ/EQ I and NI (see point 2 below), allows the EU to align 

investment protection in the EU with the EU’s energy and climate objectives. 

The adoption of the amendments to the text of the ECT does not, in principle, have legal 

effects. Under international law, it is not equivalent to a signature but to the initialling of the 

negotiated text. 

As a result, the Commission proposes to take a position on behalf of the Union at the Energy 

Charter Conference supporting the adoption of the proposed amendments to the ECT  

(CC 760).  

Regarding the approval of the proposed modifications and changes to the Annexes (CC 761) 

Article 34(3)(m) of the ECT provides for a simplified procedure empowering the Conference 

to adopt modifications to the Annexes of the ECT. The proposed changes to the Annexes to 

the ECT (CC 761) bring about an essential change to the current Treaty: the exclusion, 

through Annex NI, of certain Energy Materials and Products and activities from the 

scope of investment protection under Part III of the ECT. As a result, the EU obtained the 

right to carve out investment protection in the EU as follows:  

– Exclusion of protection for all new investments in fossil fuels in the EU as of 15 

August 2023, with a transition period for hydrogen/low-carbon gas-ready gas power 

                                                 
7 Mailbox companies are companies that have a business address in an ECT Contracting Party without 

having any actual economic activity in such a Contracting Party, only seeking protection under the 

ECT. 
8 Such claims represented the overwhelming majority of claims against EU countries in the last decade, 

despite the position of the Commission, confirmed by the Court of Justice of the EU, that EU law 

precludes intra-EU investment arbitration.  
9 Case C‑284/16 Slovak Republic v. Achmea BV, 6 March 2018, and C-741/19 Republic of Moldova v. 

Komstroy LLC, 2 September 2021. 
10 Importantly, new commitments related to third-party access, capacity allocation mechanisms and tariffs 

are “best endeavour” commitments, which are “subject to” the laws and regulations of the EU, and thus 

would only have to be respected if they do not impinge upon the EU legal framework and the EU’s 

international commitments. 
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plants and infrastructure emitting less than 380 gCO2/kWh – until 31 December 

2030 by default or until 15 August 2033 if they replace a coal, peat or oil shale-fired 

facility;  

– Exclusion of protection for all existing investments in fossil fuels in the EU as of 

10 years after the entry into force (or entry into provisional application) of the 

amendments to the ECT, and by 31 December 2040 at the very latest;  

– Protection for renewable and low-carbon hydrogen and synthetic fuels only;  

– Exclusion of protection for activities in carbon capture, utilisation and storage. 

The proposed changes also bring the scope of the ECT into line with the new landscape of 

renewable and low-carbon technologies required for the green energy transition. This 

will be achieved through changes to Annex EM/EMI (adding new energy materials and 

products, e.g., hydrogen and derivative fuels such as ammonia and methanol, biomass, biogas 

and synthetic fuels) and Annex EQ/EQ I (adding new energy equipment, e.g., various 

insulation materials, as well as multiple-walled insulating glass).  

In addition, new Annexes have been created to implement the principle of reciprocity, 

according to which Contracting Parties cannot be forced to protect investments from other 

Contracting Parties if such investments have been excluded by the latter in Annex NI, either 

by not applying the investor-state dispute settlement mechanism in Article 26 of the ECT 

(new Annex IA-NI) or the entirety of Part III on investment protection (new Annex NPT).  

As a result, the Commission proposes to take a position on behalf of the Union at the Energy 

Charter Conference that approves the adoption of the proposed changes and modifications to 

the Annexes to the ECT (CC 761).  

Regarding the approval of the proposed changes to Understandings, Declarations and 

Decisions (CC 762) 

Changes introduced to Understandings, Declarations and Decisions (CC 762) concern 

corrections of obsolete provisions (e.g., replacing “European Communities” with “European 

Union”), as well as additional clarifications for the text of the ECT (e.g., the clarification that 

“subsidy” includes “State aid” as defined in EU law). The approval of such changes to 

Understandings, Declarations and Decisions will bring further clarity and precision to the text 

of the ECT. 

As a result, the Commission proposes that the position to be taken on behalf of the Union at 

the Energy Charter Conference on this matter is to approve the proposed changes to 

Understandings, Declarations and Decisions (CC 762).  

Regarding the approval of the decision on the entry into force and provisional application of 

amendments to the text of the ECT and changes/modifications to its Annexes (CC 763) 

The Conference will approve a decision that provides for the following modalities of entry 

into force and provisional application of the proposed amendments to the ECT and the 

changes to its Annexes (CC 763):  

– The amendments to the text of the ECT will enter into force in accordance with 

Article 42(4) of the ECT. This means that the amendments will enter into force once 

three-fourths of Contracting Parties have ratified them. In addition, the decision 

provides that the amendments will be provisionally applied by default by all 

Contracting Parties as of 15 August 2023, unless they lodge a declaration by 23 

February 2023 that they are not able to do so;  



EN 6  EN 

– Changes to Section C of Annex NI, which notably contains the rules providing for 

the transition period of 10 years to phase out the protection of existing investments in 

fossil fuels in the EU, and changes to other Annexes: these changes will enter into 

force when the amendments to the ECT enter into force (see above). Section C of 

Annex NI and changes to other Annexes will be provisionally applied by default by 

all Contracting Parties unless they make a contrary declaration by 23 February 2023 

(see above);    

– Changes to Section B of Annex NI, which notably contains the rules providing for 

the exclusion of new investments in fossil fuels from protection in the EU, will enter 

into force automatically on 15 August 2023 without any further ratification;  

– Changes to Understandings, Declarations and Decisions will enter into force on 

22 November 2022 as far as they concern corrections of obsolete references. The 

remaining changes will enter into force when the amendments to the ECT enter into 

force. In the meantime, they will apply provisionally in the same way as the 

amendments to the ECT. 

The modalities of entry into force and provisional application of the amendments to the ECT 

and of Section C of Annex NI, as well as the changes to other Annexes, are in conformity 

with the provisions of the original ECT as regards entry into force and provisional application. 

In addition, the EU achieved that Section B of Annex NI enters into force automatically as of 

15 August 2023, further securing the date of entry into force of the EU’s carve-out for 

investments in fossil fuels regarding new investments. 

As a result, the Commission proposes that the position to be taken on behalf of the Union at 

the Energy Charter Conference on this matter is to approve the decision regarding the entry 

into force and provisional application of amendments to the text of the ECT and 

changes/modifications to its Annexes (CC 763). 

The subject matter of the envisaged decisions concern an area for which the Union has 

exclusive external competence by virtue of Article 3(1) TFEU, namely the common 

commercial policy. The envisaged decisions concern rules on trade and the protection of 

foreign direct investment, which fall within this area of exclusive Union competence. 

2. LEGAL BASIS, SUBSIDIARITY AND PROPORTIONALITY 

• Legal basis 

Procedural legal basis  

Principles 

Article 218(9) TFEU provides for decisions establishing “the positions to be adopted on the 

Union’s behalf in a body set up by an agreement, when that body is called upon to adopt acts 

having legal effects, with the exception of acts supplementing or amending the institutional 

framework of this agreement”.   

The concept of “acts having legal effects” includes acts that have legal effects by virtue of the 

rules of international law governing the body in question. It also includes instruments that do 

not have a binding effect under international law, but that are “capable of decisively 

influencing the content of the legislation adopted by the EU legislature”11. 

Application to the present case 

                                                 
11 Judgment of the Court of Justice of 7 October 2014, Germany v Council, C-399/12, 

ECLI:EU:C:2014:2258, paragraphs 61 to 64.  
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The Energy Charter Conference is a body set up by an agreement, namely the Energy Charter 

Treaty.  

The acts which the Energy Charter Conference is called upon to adopt constitute acts having 

legal effects. These acts will be binding under international law. 

The decisions to be adopted by the Energy Charter Conference to approve the proposed 

modifications and changes to the Annexes to the ECT (CC 761), as well as to approve the 

proposed changes to Understandings, Declarations and Decisions (CC 762), constitute acts 

having binding legal effects under international law. This is because the ECT grants the 

Energy Charter Conference the power to amend the Annexes, Understandings, Declarations 

and Decisions to the ECT without the need for any subsequent ratification by the Contracting 

Parties. Under Article 48 of the ECT, the Annexes and Decisions are an integral part of the 

Treaty. 

The decision to be adopted by the Energy Charter Conference to approve the decision 

regarding the entry into force and provisional application of amendments to the text of the 

ECT and changes/modifications to its Annexes (CC 763) constitutes an act having binding 

legal effects under international law because it obliges the Contracting Parties to provisionally 

apply the amended text of the ECT and the changes to certain sections of its Annexes as of 15 

August 2023, if no contrary declaration is lodged before 23 February 2023. 

The decision to be adopted by the Energy Charter Conference to adopt the proposed 

amendments to the text of the ECT (CC 760) constitutes, in the particular circumstances of 

the case, an act having binding legal effects under international law because it is to be adopted 

simultaneously with the decision regarding the entry into force and provisional application of 

amendments to the text of the ECT (CC 763 – see above), which obliges the Contracting 

Parties to provisionally apply these amendments as of 15 August 2023 if no contrary 

declaration is lodged before 23 February 2023. 

The envisaged decisions do not supplement or amend the institutional framework of the ECT. 

Therefore, the procedural legal basis for the proposed decision is Article 218(9) TFEU.  

Substantive legal basis 

Principles 

The substantive legal basis for a decision under Article 218(9) TFEU depends primarily on 

the objective and content of the envisaged decisions in respect of which a position is taken on 

the Union's behalf. If the envisaged decisions pursue two aims or have two components and if 

one of those aims or components is identifiable as the main one, whereas the other is merely 

incidental, the decision under Article 218(9) TFEU must be founded on a single substantive 

legal basis, namely that required by the main or predominant aim or component. 

With regard to envisaged decisions that simultaneously pursues a number of objectives, or 

that has several components, which are inseparably linked without one being incidental to the 

other, the substantive legal basis of a decision under Article 218(9) TFEU will have to 

include, exceptionally, the various corresponding legal bases. 

Application to the present case 

The envisaged decisions pursue objectives and have components in the area of energy and the 

common commercial policy. These elements of the envisaged decisions are inseparably linked 

without one being incidental to the other. 

Therefore, the substantive legal basis of the proposed decision comprises the following 

provisions: Articles 194(2) and 207 TFEU. 
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Conclusion  

The legal basis of the proposed Council decision should be Articles 194(2) and 207 TFEU, in 

conjunction with Article 218(9) TFEU. 

Publication of the envisaged acts 

As the decisions of the Energy Charter Conference will amend the Annexes to the ECT, it is 

appropriate to publish them in the Official Journal of the European Union after their adoption. 
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2022/0324 (NLE) 

Proposal for a 

COUNCIL DECISION 

on the position to be taken on behalf of the European Union in the 33rd meeting of the 

Energy Charter Conference 

THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the Treaty on the Functioning of the European Union, and in particular 

Articles 194(2) and 207, in conjunction with Article 218(9) thereof, 

Having regard to the proposal from the European Commission, 

Whereas: 

(1) The Energy Charter Treaty (‘the Agreement’) was concluded by the Union by Council 

and Commission Decision 98/181/EC, ECSC, Euratom of 23 September 1997 on the 

conclusion, by the European Communities, of the Energy Charter Treaty and the 

Energy Charter Protocol on energy efficiency and related environmental aspects (OJ L 

69, 9.3.1998, pp. 1-116) and entered into force on 16 April 1998. 

(2) Pursuant to Article 34 of the Agreement, the Energy Charter Conference adopts texts 

of amendments to the Agreement and approves modifications of, and techhnical 

changes to, the Annexes to the Agreement. 

(3) The Energy Charter Conference, during its 33rd meeting on 22 November 2022, is to 

adopt the proposed amendments to the Energy Charter Treaty (CC 760) and to 

approve (i) the proposed modifications and changes to the Annexes to the Energy 

Charter Treaty (CC 761), (ii) the proposed changes to Understandings, Declarations 

and Decisions (CC 762), and (iii) the decision regarding the entry into force and 

provisional application of amendments to the Energy Charter Treaty and 

changes/modifications to its Annexes (CC 763). 

(4) It is appropriate to establish the position to be taken on the Union's behalf in the 

Energy Charter Conference, as the abovementioned acts will be binding on the Union. 

(5) In the absence of any substantial update of the Agreement since the 1990s, the 

Agreement became increasingly outdated. It is appropriate to amend the Agreement to 

bring it into alignment with the principles of the Paris Agreement, the requirements of 

sustainable development and the fight against climate change, as well as with modern 

standards of investment protection. 

HAS ADOPTED THIS DECISION:  

Article 1 

The position to be taken on the Union’s behalf in the 33rd meeting of the Energy Charter 

Conference shall be the following:  

(a) to support the adoption by the Conference of the proposed amendments to the 

Energy Charter Treaty (CC 760); 
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(b) to approve the proposed modifications and changes to the Annexes to the 

Energy Charter Treaty (CC 761); 

(c) to approve the proposed changes to Understandings, Declarations and 

Decisions (CC 762); and 

(d) to approve the decision regarding the entry into force and provisional 

application of amendments to the Energy Charter Treaty and 

changes/modifications to its Annexes (CC 763). 

Article 2 

This Decision is addressed to the European Commission. 

Done at Brussels, 

 For the Council 

 The President 



Non-paper from the European Commission 
 

Next steps as regards the EU, Euratom and Member States’ membership in 
the Energy Charter Treaty 

 
 
 

DISCLAIMER 
This non-paper has not been adopted or endorsed by the European Commission. Any 
views expressed are the preliminary views of the Commission services and may not in any 
circumstances be regarded as stating an official position of the Commission. 

 
 

1. Purpose of the non-paper  
 
This non-paper aims at guiding a discussion with Member States on the possible options 
available to EU, Euratom and Member States as regards their respective membership in the 
Energy Charter Treaty (ECT) in light of the absence of EU and Euratom positions on the 
modernisation of the ECT and of the outcome of the Energy Charter Conference of 22 
November 2022.  
 
2. Background  
 
The negotiations on the modernisation of the ECT were concluded on 24 June 2022 after 15 
rounds of negotiations, achieving an outcome in line with the negotiating directives received 
from the Council. The modernised ECT was scheduled for adoption by the Energy Charter 
Conference on 22 November 2022.  
 
Despite the efforts to build a compromise allowing the EU and Euratom to take a position at 
the Conference, the proposed Council decision for the EU and Euratom to endorse the 
modernised ECT was rejected in Coreper on 18 November 2022. 
 
Consequently, in agreement with the Member States, the Commission requested the 
removal of the modernisation of the ECT from the agenda of the Energy Charter 
Conference. The practical consequence is that the modernisation was neither adopted nor 
rejected by the Energy Charter Conference. In the absence of an EU and Euratom 
endorsement of the modernisation of the ECT, the unmodernised ECT – which is not in line 
with the EU’s policy on investment protection or the Green Deal – continues to apply.   
 
In addition, the European Parliament adopted a resolution on the modernisation of the ECT 
on 24 November 2022 – supported by a coalition composed of S&D, Greens/EFA, The Left, 
and Renew – calling on the Commission and Member States to start preparing both a 
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coordinated exit from the ECT, and an agreement excluding the application of the sunset 
clause between willing Contracting Parties.1 
 
3. Options available to the EU, Euratom and Member States  
 
In this context, the Commission has assessed the options for a way forward regarding the 
EU, Euratom and Member States’ membership in the Energy Charter Treaty.  
 
Considering the outcome of Coreper on 18 November 2022, securing a Council Decision that 
allows for an endorsement of the modernised ECT does not appear feasible in current 
circumstances. As a result, the EU, which had requested the modernisation of the ECT in the 
first place and has been the most active Contracting Party in pushing for an ambitious 
reform during the negotiations, is now in a situation where it effectively blocks its adoption 
by other Contracting Parties.  
 
It is also understood that, due to the above stance of Member States in the Council and 
several Member States’ announcements to withdraw from the ECT, leaving aside whether 
other Contracting Parties would actually be interested, re-negotiating the outcome of the 
modernisation process does not seem feasible. 
 
At the same time, remaining in an unmodernised ECT is not an option either. Indeed, the 
unmodernised ECT is not in line with the EU policy on investment protection and the EU 
Green Deal:  
 
- The unreformed substantive standards of investment protection, as well as the ISDS 

(investor-to-State dispute settlement) mechanism for enforcing such standards are not 
compatible with the EU approach to investment protection;  

- The protection granted by the unmodernised ECT to fossil fuel investments, including 
new investments, for an unlimited period of time, and in conditions deprived of any of 
the benefits afforded by the modernised Treaty – such as recalling the right of States to 
regulate, especially in view of achieving climate and environmental objectives in line 
with the Paris Agreement – would clearly undermine EU efforts to decarbonise its 
energy mix and achieve climate neutrality by 2050. 

 
Yet, in the absence of a position in the Council and given the position of the European 
Parliament, it appears there is no scenario in which the EU and Euratom could allow the 
adoption of the modernised ECT, ratify it and remain party to a modernised ECT. As a result, 
a withdrawal of the EU and Euratom from the Energy Charter Treaty appears to be 
unavoidable.  
 
The options presented below aim at facilitating the discussion. The Commission services 
consider option 1 as the most adequate option, taking into account the different dimensions 
of this debate. 
 
                                                
1  European Parliament resolution of 24 November 2022 on the outcome of the modernisation of the Energy 

Charter Treaty (2022/2934(RSP)). 
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Option 1: Coordinated withdrawal of EU, Euratom and Member States from the ECT  
 
In this scenario, the EU, Euratom and Member States would engage in a parallel process of 
withdrawal from the ECT.  
 
Regarding the EU and Euratom, the procedure would be as follows:  
 
For the EU: a decision of the Union to terminate an international agreement must be 
adopted on the same legal basis, and following the same procedure, as a decision to 
conclude that agreement on behalf of the Union. Therefore, the withdrawal of the European 
Union from the ECT requires the adoption of a Council decision based on Article 218(6)(a) of 
the Treaty on the Functioning of the European Union (TFEU), in conjunction with the 
relevant substantive legal bases (in principle, Articles 207 and 194 of the TFEU), and the 
consent of the European Parliament.  
 
Following the reasoning of the most recent case law of the Court of Justice on the decision-
making for mixed agreements, namely Opinion 1/19 on the Istanbul Convention, it is clear 
that a decision of the Council to let the EU withdraw from the ECT must be adopted by 
qualified majority. A prior “common accord” by all MS cannot be required in place of a 
qualified majority in the Council.  
 
The European Parliament would need to give its consent. Given the position taken in the 
resolution of 24 November 2022, it is likely that the European Parliament would give its 
consent.  
 
For Euratom: the termination procedure would generally follow from Article 101, second 
paragraph of the Euratom Treaty, which is similar to the rules set out in Articles 218 TFEU, 
albeit with a lesser role for the European Parliament (which is informed but does need to 
give its consent). 
 
For Member States: withdrawal would be subject to the applicable domestic rules. 
 
Arguments  
 
First, as previously explained, it is clear that, in the current setup, the ECT cannot be 
modernised. Givem that the unmodernised Treaty is not in line with the EU policy on 
investment protection or the EU Green Deal, membership of the unmodernised Treaty is 
neither legally nor politically sustainable, as reflected also by the positions of several 
Member States that have recently announced to withdraw form the Treaty. 
 
Second, the provisions of the ECT (other than on ISDS) largely fall within the areas of EU 
exclusive competence. Pursuant to Article 2(1) TFEU, only the Union may act in the areas 
falling within EU exclusive competence. Member States could only remain in the ECT and act 
in these areas of exclusive competence if empowered by the Union to do so.  
 
Third, pursuant to the principle of sincere cooperation in Article 4(3) of the Treaty on 
European Union (TEU), Member States must take any appropriate measure to ensure the 
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fulfilment of the obligations arising out of the Treaties or resulting from the acts of EU 
institutions; facilitate the achievement of the Union's tasks; and refrain from taking any 
measure that could jeopardise the attainment of the Union’s objectives. Arguably, by 
remaining Contracting Parties to the ECT, Member States may impinge on the obligations 
arising from the acts of EU institutions of the Union that decided an EU withdrawal from the 
ECT and risk jeopardising the attainment of the Union’s objective in the fields of energy and 
trade policy. 
 
Option 2: Withdrawal of the EU and Euratom with prior authorization for some Member 
States to remain party to a modernised ECT  
 
Pursuant to Article 2(1) of the TFEU, the Union may authorise those EU Member States that 
want to remain Contracting Parties to the ECT to vote in favour of the modernisation at a 
future Energy Charter Conference and subsequently to remain party to the ECT. This option 
would allow for the modernisation of the ECT to be adopted, also for the benefit of non-EU 
Contracting Parties.  
 
It is important to note that the Member States could only remain party to the ECT provided 
that the modernisation is effectively adopted and that there is reassurance that it enters 
into force within a reasonable time.  
 
The prior authorisation would be necessary for Member States to vote in favour of the 
modernisation in the Energy Charter Conference, but also for the subsequent ratification of 
the amendments to the treaty. The prior authorisation would also have to lay down the 
conditions for the Member States to remain Contracting Parties. Effectively, the legislative 
act providing for the prior authorisation would not only have to include the mere 
empowerment of Member States to remain Contracting Parties to the ECT when the EU has 
withdrawn, but would also have to establish mechanisms for the coordination of Member 
States’ actions within the ECT and the cooperation with the EU-level. This would be 
necessary to ensure compliance with the EU’s overall policy on trade and investment. The 
mechanisms for the continuous coordination and cooperation between the remaining 
Member States and the EU would in practice have to foresee individual acts to be adopted 
by the Commission, similarly to the mechanisms established under the Grandfathering 
Regulation for BITs.2  
 
The legal basis for prior authorisation is normally Article 2(1) TFEU in combination with a 
substantive legal basis (namely the energy and trade legal bases under Articles 194 and 207 
TFEU). The applicable procedure is co-decision, requiring thereby the vote of the Council 
and European Parliament, while  the European Parliament has clearly indicated that it 
favours a coordinated withdrawal.  
 

                                                
2 Regulation (EU) No 1219/2012 of the European Parliament and of the Council of 12 December 2012 

establishing transitional arrangements for bilateral investment agreements between Member States and 
third countries, OJ L 351, 20.12.2012, p. 40–46. 
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The Euratom Treaty does not foresee an authorisation procedure. If Member States were to 
remain party to the ECT, it could be argued that they would have to submit notifications to 
the Commission on the basis of Article 103 of the Euratom Treaty.  
 
Arguments  
 
This approach could facilitate constructive discussions that could enable a compromise in 
the Council, but this would be one which involves significant complexity and an 
administrative burden, where some Member States remain a Contracting Party, while the 
EU, Euratom and a significant number of other Member States withdraw from the ECT.  
 
Option 3: Council decision allowing adoption of the modernisation followed by the 
(coordinated) withdrawal of the EU, Euratom and Member States 
 
Completing the procedure to withdraw from the ECT will take time – regardless of whether 
the EU and Euratom leave the Treaty alone or in a coordinated way with Member States. In 
the meantime, the adoption of the modernised ECT is blocked for other Contracting Parties.  
 
It would be possible for the EU and Euratom to allow the adoption of the modernised ECT by 
the Energy Charter Conference while starting proceedings for their withdrawal in parallel. 
This would require the adoption of a Council decision pursuant to Article 218(9) of the TFEU 
(as regards the EU) and Article 101 second paragraph of the Euratom Treaty (as regards 
Euratom) such as the ones blocked in Coreper on 18 November 2022. Therefore, Member 
States having abstained from the Coreper vote on 18 November 2022 would need to reflect 
as to whether the current situation – including a perspective for the EU and Euratom to 
withdraw from the ECT – would lead to an adjustment of their initial position.  
 
Arguments  
 
The modernised ECT could be adopted, before a withdrawal process would be initiated, but 
this would run counter to the public and political announcement already made by a number 
of Member States, while also being disingenuous vis-à-vis other non-EU Contracting Parties.  
 
4. Practical implications of a withdrawal from the ECT  
 
The practical consequences of a withdrawal from the ECT are spelled out in paragraphs 2 
and 3 of Article 47 of the ECT.  
 
Pursuant to Article 47.2 of the ECT, one year after the date of the receipt of the withdrawal 
notification by the depositary, new investments will no longer be protected under the 
unmodernised ECT.  
 
Pursuant to the sunset clause enshrined in Article 47.3 of the ECT, existing investments will 
continue to be protected under all the provisions of the unmodernised ECT for a period of 
20 years counting from the moment the withdrawal becomes effective, i.e. one full year 
after the withdrawal notification has been received by the depositary. This is valid both for 
foreign investments made in the territory of the former Contracting Party, and for 
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investments made by the former Contracting Party in the territory of other remaining 
Contracting Parties. 
 
In practice, the following can be expected for the EU:  
 
- Most energy investments in the EU are intra-EU investments, and therefore, have never 

been covered by the ECT’s dispute settlement provisions3;  
- Existing EU investments in the territory of other Contracting Parties and investments by 

other Contracting Parties in the territory of the EU would remain protected for 20 years 
after the expiry of the one-year period for the notification of withdrawal to become 
effective, under the conditions set out in the unmodernised Treaty;  

- New investments by ECT Contracting Parties in the EU would not be protected under the 
ECT after the expiry of the one-year period for the notification of withdrawal to become 
effective. Our general assessment is that modes of investment protection such as the 
one provided by the ECT are not required to attract investments in the EU, given the 
levels of access to justice and rule of law – especially not in the energy sector, where the 
EU energy market is dynamic and very attractive. Therefore, a withdrawal from the ECT 
should not have major effects on decisions by actors from Japan, the UK, Switzerland, 
Azerbaijan or any other ECT Contracting Party to invest in the EU energy sector;  

- New EU investments in the territory of other Contracting Parties would no longer be 
protected either after the expiry of the one-year period for the notification of 
withdrawal to become effective. Key investments could still benefit from additional 
guarantees, including those enshrined in contracts between the investor and the host 
State.  

 
While the ECT, including the sunset clause, does not apply, and has never applied between 
the EU Member States, arbitral tribunals have often taken a different view.  The risk of 
application by arbitration tribunals of the unmodernised ECT in intra-EU relations pursuant 
to the ECT sunset clause could be mitigated by the negotiation of an inter se Agreement 
amongst the EU, Euratom and the Member States, confirming that the ECT in its entirety 
does not apply, and has never applied, in intra-EU relations. This negotiation is currently 
ongoing. Such an agreement would however not exclude the application of the ECT 
between the EU and its Member States, on the one hand, and non-EU Contracting Parties, 
on the other, or the application of the sunset clause in the case of a withdrawal from the 
ECT. For that, it would be necessary to conclude another inter se agreement with willing 
non-EU Contracting Parties, as requested by the European Parliament in its resolution of 24 
November 2022. This appears however challenging given the current position of non-EU 
Contracting Parties on the ECT as a whole and their possible business interests currently 
covered by the ECT. For the time being, no non-EU Contracting Party has indicated they 
would be open to such a solution.  
 
Beyond what purely concerns investment protection, a withdrawal from the ECT also means 
ceasing to contribute to the international organisation that implements the Treaty and to 
participate in its internal processes. The EU and Euratom do not contribute to the ECT 
                                                
3  As per the Court of Justice’s case law in Republic of Moldova, Case C-741/19. 



7 
 

budget but Member States do – their withdrawal from the ECT will therefore have an 
impact on the functioning of the Energy Charter Secretariat irrespective of the EU and 
Euratom withdrawal. In addition, the EU has been the main promoter of the modernisation 
of the ECT.  
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SUMMARY 
On 7 July 2023, the European Commission published a proposal for a Council decision on the 
withdrawal of the Union from the Energy Charter Treaty (ECT) – a multilateral agreement that 
regulates energy investment. This comes after a previous proposal to modernise the ECT did not 
gather the required majority among Member States. The lack of an EU position de facto blocks the 
ECT modernisation process. Due to many concerns over the protection of fossil fuel investements 
and amid the lack of prospects for change, several countries have announced their intention to 
withdraw unilaterally. France, Germany and Poland are due to leave the ECT by the end of 2023 and 
Luxembourg by mid-2024. Additionally, the Netherlands, Slovenia, Spain and, more recently, 
Denmark, Ireland and Portugal have announced their intention to leave unilaterally.  

The Commission now proposes a coordinated withdrawal by the Union and its Member States, as it 
considers the Treaty to be no longer compatible with the EU's climate goals under the European 
Green Deal and the Paris Agreement, predominantly due to concerns over continued fossil fuel 
investments. Another concern relates to the specifics of the investor-state dispute settlement 
mechanism. The rulings of international arbitration tribunals are rarely in the public domain, with 
few opportunities for legal redress and oversight; the majority of cases have been launched against 
EU Member States, often by investors headquartered in the EU. The Court of Justice of the European 
Union (CJEU) judgment from September 2021 found it to be contrary to EU law, as it excluded the 
CJEU from jurisdiction over intra-EU disputes in its areas of competence.  

A qualified majority of Member States need to back the Commission proposal to withdraw. The 
procedure requires that the Commission notify the ECT secretariat about the withdrawal of the EU 
as a whole and that each country does so on its own account. However, some countries have already 
signalled that they prefer to stay within the ECT.  

The European Parliament will be asked to give its consent to the EU withdrawal and has already 
announced in a resolution that there is a required majority to approve the withdrawal. Due to the 
sunset clause, the parties are bound by the ECT provisions for 20 years after the withdrawal.   
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Introduction 
The Energy Charter Treaty (ECT) is a multilateral agreement that provides a binding framework for 
energy cooperation between its 53 contracting parties, which consist of 51 member countries plus 
the EU and Euratom. The ECT was signed in December 1994 and has been in force since April 1998. 
It is complemented by the European Energy Charter (1991) and the International Energy Charter 
(2015), which are non-binding political declarations setting out the goals of the Energy Charter 
process. Some countries have signed one or both of these political declarations but not ratified the 
ECT. By the fact of signing one of the political declarations, a party becomes an observer to the 
Energy Charter Conference. It is an inter-governmental organisation consisting of members (those 
who ratified the ECT) and observers (signatories of political declarations) and is a governing and 
decision-making body for the Energy Charter process. The Energy Charter secretariat is based in 
Brussels.  

The ECT covers the full process of energy investment, production, supply and consumption. It was 
born in a geopolitical context after the fall of the Soviet Union (USSR), when many Western countries 
and their companies wanted to invest in modernising the energy sectors of central and eastern 
Europe, but were concerned about the legal protection of their investments. The ECT's sunset clause 
requires signatory states who wish to exit to comply with its provisions for 20 years after withdrawal.  

Energy Charter Treaty provisions 
The ECT aims to establish a multilateral framework for energy cooperation while promoting energy 
security through support to competitive energy markets. The Treaty, with its 50 articles, focuses on 
four areas: the protection of foreign investments and protection against key non-commercial risks; 
non-discriminatory treatment in energy trade and provisions to ensure reliable cross-border energy 
transit flows through pipelines, grids and other means of transportation; resolution of disputes 
between member states and foreign investors, involving the use of international arbitration 
mechanisms; and the promotion of energy efficiency and environmental protection.  

A study conducted for the European Parliamnet's Legal Affairs (JURI) Committee explains that exit 
from the ECT is subject to two sectional sunset clauses introduced into the treaty in order to achieve 
long-lasting cooperation. A first sectional sunset clause in Article 47.2 extends the validity of the 
treaty for one year after the date on which the notification of the withdrawal is recieved. After this 
time, the treaty automatically expires and does not apply to new investments. A second sectional 
sunset clause in Article 47.3 extends the validity of the provisions applying to existing investments 
for 20 years from the date on which the withdrawal takes effect. The combination of both sunset 
clauses shows that after unilaterally leaving the treaty, the party is bound by the provisions of the 
ECT regarding existing investments for 21 years from the notification date. By way of example, in 
this period the countries 'shall in no way impair by unreasonable or discriminatory measures the 
management, maintenance, use enjoyment or disposal of an investment'. 

The European Union and the ECT  
The EU and its Member States are original contracting parties to the ECT, and still account for over 
half of its members. Except for Italy, which withdrew in 2016, all EU Member States are currently 
party to it. Four EU countries have formally notified their withdrawal: France is due to leave the ECT 
on 8 December 2023, Germany on 20 December 2023, Poland on 29 December 2023 and 
Luxembourg on 17 June 2024. Other European countries that have ratified the treaty include 
Western Balkan and EFTA/EEA countries, as well as the United Kingdom. The rest of the contracting 
parties are energy-producing and transit countries in the former USSR, which developed strong 
energy supply chains to western Europe during the Cold War.  

Russia was an original contracting party, but never ratified the ECT and ultimately withdrew in 2009. 
The country was an observer, as a signatory of the 1991 European Energy Charter, but this status 
was revoked in June 2022 because of its war of aggression against Ukraine. At the same meeting, 

https://www.energycharter.org/process/energy-charter-treaty-1994/energy-charter-treaty/
https://www.energycharter.org/who-we-are/members-observers/
https://www.energycharter.org/process/european-energy-charter-1991/
https://www.energycharter.org/process/international-energy-charter-2015/overview/
https://www.energycharter.org/who-we-are/energy-charter-conference/
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/703592/IPOL_STU(2022)703592_EN.pdf
https://www.energycharter.org/who-we-are/members-observers/countries/italy/
https://www.energycharter.org/media/news/article/the-energy-charter-conference-revokes-the-russian-federations-observer-status/
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the Energy Charter Conference suspended the membership and observer status of Belarus because 
of the breach of Article 18 of the ECT due to the country's involvement in Russia's aggression against 
Ukraine. Japan remains an important and active contracting party, yet few other countries in Asia, 
Africa, America or the Middle East have ratified the ECT. 

Figure 1 – Members and observers of the Energy Charter Process 

Source: Energy Charter website. 

EU concerns about the ECT 

Over the years, the EU has repeatedly raised concerns about the ECT provisions relating to 
investment protection, which allow companies headquartered in any member state to sue the 
government of another member if it harms their existing energy investments. The rulings of 
international arbitration tribunals are rarely in the public domain, and there is little awareness about 
the real costs involved (e.g. legal fees, damages awarded). Moreover, there are few opportunities for 
legal redress and oversight of arbitration decisions via national courts and the Court of Justice of the 
European Union (CJEU). The ECT secretariat is not informed automatically about arbitration cases 
that draw on the ECT, and instead monitors the process independently. It has compiled a database 
of 150 known arbitration cases.  

The other concern is that the majority of cases have been launched against EU Member States, often 
by investors headquartered in Europe. A CJEU judgment in September 2021 found that this was 
against EU law, because it excluded the CJEU from ultimate jurisdiction over intra-EU disputes in its 
areas of competence. Additionally, the EU believes the treaty is no longer compatible with the EU's 
climate goals under the European Green Deal and the Paris Agreement, due to concerns over 
continued fossil fuel investments. One example from April 2021 that turned public opinion against 
the ECT was when German energy companies RWE and Uniper sued the Netherlands for €2.4 billion 
for passing a law banning coal-fired power plants after 2030.  

ETC modernisation process 
In light of the growing legal and political concerns about the ECT, a modernisation process driven 
by the EU and its Member States was initiated, focusing on investment protection standards, 
limiting the protection granted to fossil fuels and fostering sustainable development. In July 2019, 

https://www.energychartertreaty.org/provisions/part-iv-miscellaneous-provisions/article-18-sovereignty-over-energy-resources/#:%7E:text=(1)%20The%20Contracting%20Parties%20recognise,the%20rules%20of%20international%20law.
https://www.energycharter.org/who-we-are/members-observers/
https://www.energychartertreaty.org/cases/list-of-cases/
https://curia.europa.eu/juris/document/document.jsf?text=&docid=245528&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=3161919
https://pro.politico.eu/news/uniper-sues-netherlands-over-coal-phaseout
https://www.europarl.europa.eu/thinktank/en/document/EPRS_ATA(2022)729379
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the Council gave the Commission a mandate to negotiate a profound modernisation of the ECT. In 
May 2020, the EU submitted its proposal for the modernisation of the ECT to the Energy Charter 
secretariat, focusing on regulatory improvements rather than radical change. A supplementary 
proposal of February 2021 added a 'fossil fuel carve-out' (i.e. exclusion of fossil fuel investment 
protection) and a 'sunset clause' lasting until 2040 for future ECT-related disputes concerning fossil 
fuel investments.  

Negotiations started in July 2020, and after 15 rounds the parties reached an 'agreement in 
principle'. The proposed text included a clause which would end arbitration cases between investors 
and member countries that are both located in the EU. The proposal aimed to allow parties not to 
grant investment protection to new fossil fuel-related investments and to phase out protection for 
existing investments. This phasing out of protection would happen within a shorter timeframe than 
in the scenario of a withdrawal from the ECT. The proposal envisaged phasing out existing fossil fuel 
investments after 10 years (instead of 20 years under current rules) and exclusion of new investment 
after 9 months.  

In October 2022, the Commission published a proposal for a Council decision to modernise the ECT, 
but this proposal failed to gather the required majority in the Council. Some Member States felt the 
modernisation proposal does not go far enough to meet their climate ambitions. The disagreements 
mainly concerned environmental issues and the investor-state dispute settlement mechanism; as a 
result, the EU has blocked the ECT modernisation process.  

Several EU countries have announced their intention to unilaterally withdraw from the ECT. 
Germany, France, Poland and Luxembourg have officially notified the ECT of their withdrawal, and 
the Netherlands, Slovenia and Spain have announced their intention to do so. More recently, 
Denmark, Ireland, Portugal and, among non-EU countries, the UK have announced their intention 
to withdraw unilaterally.  

Ongoing procedure 
On 7 July 2023, the Commission published a proposal for a Council decision on the withdrawal of 
the Union from the ECT and withdrew its previous proposal to modernise the treaty. In the new 
proposal, the Commission stated that remaining a contracting party to the unmodernised ECT is not 
an option for the EU or its Member States because the current treaty – especially the parts on 
investment protection – is at odds with the EU's energy and climate goals as well as the EU's 
investment policy. The unmodernised ECT is incompatible with the principle of autonomy of Union 
law, while the protection granted to fossil fuels does not fit with EU objectives as defined in the 
European Green Deal, the REPowerEU plan or the Climate Law. The ECT Secretary-General, in his 
statement following the Commission proposal, asked the EU Member States to adopt a decision not 
to object to modernisation of the ECT, as the lack of a common EU position was an impediment to 
approving the 'agreement in principle' from June 2022.  

The Parliament will be required to give its consent to the withdrawal by an absolute majority. The 
issue has been assigned to the Industry, Research and Energy (ITRE) Committee, with the 
International Trade (INTA) Commitee giving an opinion. In the Council, the Working Party on Energy 
deals with the ETC, with the participation of delegates from the Trade Policy Committee (Experts 
Services and Investment). A qualified majority of Member States need to back the Commission 
proposal; discussions in the Council are ongoing.  

The procedure requires that the Commission notify the ECT secretariat of the withdrawal of the EU 
as a whole (it would need to do the same on behalf of Euratom). It is also necessary that each 
Member State notify the secretariat of its own withdrawal. The procedure is not clear in a scenario 
in which the EU agrees by qualified majority and notifies its joint withdrawal and some EU Member 
States refuse to give notice on their own account. In this case, the Commission could take legal 
action against a Member State. According to press accounts, some countries (Cyprus, Greece, 
Hungary and Slovakia) have already signalled their hesitancy towards leaving the ECT themselves.  

https://energy.ec.europa.eu/system/files/2021-02/eu_submission_-_revised_definition_of_economic_activity_in_the_energy_sector_0.pdf
https://energy.ec.europa.eu/system/files/2021-02/eu_submission_-_revised_definition_of_economic_activity_in_the_energy_sector_0.pdf
https://energy.ec.europa.eu/system/files/2021-02/eu_submission_-_revised_definition_of_economic_activity_in_the_energy_sector_0.pdf
https://policy.trade.ec.europa.eu/news/agreement-principle-reached-modernised-energy-charter-treaty-2022-06-24_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52022PC0522
https://www.euractiv.com/section/energy/news/brussels-calls-for-pause-in-ect-reform-talks-after-losing-key-eu-vote/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2023:447:FIN
https://www.energycharter.org/media/news/article/statement-by-the-secretary-general-of-the-energy-charter-secretariat-on-the-draft-council-decision-p/
https://eur-lex.europa.eu/EN/legal-content/glossary/special-legislative-procedure.html#:%7E:text=The%20special%20legislative%20procedure%20means,the%20majority%20of%20EU%20legislation).
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2023/0273(NLE)
https://www.consilium.europa.eu/en/meetings/mpo/2023/10/energy-(334628)/
https://www.consilium.europa.eu/en/council-eu/preparatory-bodies/trade-policy-committee/
https://www.consilium.europa.eu/en/council-eu/international-agreements/
https://www.politico.eu/article/energy-charter-treaty-ect-investment-europe-quit/
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European Commission's position 
The Commission believes that the current legal uncertainty risks damaging the EU's relations with 
non-EU contracting parties to the ECT. From a legal and policy point of view, a coordinated 
withdrawal of the EU, Euratom and all remaining Member States is the best solution. As most 
provisions of the ECT fall under exclusive Union competence, Member States cannot remain parties 
to it unless they are empowered by a legal act adopted by the EU. The Commission states that the 
EU and its Member States need to have a coordinated approach when pursuing investment, climate 
and environmental policies.  

European Parliament's position 
The European Parliament, in its November 2022 resolution on the outcome of the modernisation of 
the Energy Charter Treaty, considers the current treaty to be an outdated instrument that no longer 
serves the interests of the European Union, especially with regard to the objective of becoming 
climate neutral by 2050. It underlines that the proposal for a modernised ECT is not in line with the 
Paris Agreement, the EU Climate Law or the European Green Deal. The Parliament urged the 
Commission and the Member States to start preparing a coordinated exit from the ECT and 
indicated that it will support the EU's exit from the ECT when requested to give its consent.  

Outlook  
The withdrawal of the EU from the ECT is highly likely but its timing cannot be predicted at this point. 
The European Parliament organised a debate on the next steps regarding the ECT on 4 October 
2023. Meanwhile, discussions in the Council are ongoing.  

Most Member States agree that the EU should leave the ECT. The biggest supporters of the 
coordinated withdrawal of the EU and its Member States are countries that abstained when the 
proposal for a Council decision on ECT modernisation was voted in October 2022, namely France, 
Germany and the Netherlands. The fourth country to have abstained was Spain. All the countries 
forming the blocking minority have already notified their withdrawal or signalled their intention to 
leave the ECT.  

Some Member States would have preferred to be given an option to stay within the modernised 
treaty. Such a proposal, combining withdrawal of the Union with allowing Members States to remain 
part of the modernised ECT, was discussed under the Swedish Presidency. It would require a second 
Council decision authorising those Member States not to oppose approval of the modernisation 
package, but the Commission excluded such an option for legal reasons. Any movement within the 
Council on the draft Council decision on a coordinated EU withdrawal would be conditional on the 
Commission's openness to allowing interested countries to approve ECT modernisation. The 
European Parliament has already publicly stated that there is a majority inside the House to consent 
to the EU's withdrawal.  

Two uncertainties remain. The first is the course of action taken by those Member States which 
prefer to stay within the ECT in a scenario in which a qualified majority can be found for EU 
withdrawal within the Council. It is possible that the threat of legal action by the Commission would 
be enough to deter the unwilling Member States from not joining the coordinated withdrawal. The 
second is a sunset clause; ECT signatories remain bound by a 20-year sunset clause, meaning that 
they can be taken to court long after withdrawing from the treaty. Some commentators think it 
would make more sense to first approve the modernisation of the ETC and then leave, as the 
proposal for a modernised treaty envisages a sunset clause of 10 years. For a long time, that was also 
the position of the Commission, but this course of action proved impossible due to the lack of 
support from Member States for the modernisation proposal. The Parliament also expressed its 
criticism of the modernisation proposal in its November 2022 resolution. Other experts point out 
that if the EU leaves all at once, the political vacuum may be filled by other ambitious states, as 
Turkey or even China may find the South Caucasus and Central Asia an interesting area in which to 
pursue their interest in energy policy.   

https://www.europarl.europa.eu/doceo/document/CRE-9-2023-10-04-ITM-013_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2022-0421_EN.html
https://www.europarl.europa.eu/doceo/document/CRE-9-2023-10-04-ITM-013_EN.html
https://www.contexte.com/article/energie/traite-sur-la-charte-de-lenergie-limpossible-modernisation-dun-accord-multilateral-en-mort-cerebrale_178407.html?utm_source=briefing&utm_medium=email&utm_content=20201&go-back-to-briefitem=178622
https://www.contexte.com/actualite/energie/traite-sur-la-charte-de-lenergie-les-etats-membres-accueillent-favorablement-le-compromis-de-la-presidence-du-conseil_168285.html
https://www.europarl.europa.eu/doceo/document/TA-9-2022-0421_EN.html
https://www.politico.eu/article/eu-tries-to-stop-energy-treaty-exit-stampede/
https://www.ceps.eu/it-would-be-a-strategic-mistake-for-the-eu-to-ditch-the-energy-charter-treaty/
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COUNCIL DECISION (EU) 2024/1638

of 30 May 2024

on the withdrawal of the Union from the Energy Charter Treaty

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Articles 194(2) and 207(4), first 
subparagraph, in conjunction with Article 218(6), second subparagraph, point (a)(v), thereof,

Having regard to the proposal from the European Commission,

Having regard to the consent of the European Parliament (1),

Whereas:

(1) The Energy Charter Treaty (the ‘ECT’) was concluded by the Union by Council and Commission Decision 98/181/EC, 
ECSC, Euratom (2), and entered into force on 16 April 1998.

(2) In the absence of any substantial update of the ECT since the 1990s, the ECT became increasingly outdated.

(3) In 2019, the Contracting Parties to the ECT (the ‘Contracting Parties’) engaged in negotiations aimed at modernising 
the ECT in order to bring it into alignment with the principles of the Paris Agreement (3), the requirements of 
sustainable development and the fight against climate change, as well as with modern standards of investment 
protection.

(4) During an ad-hoc Conference on 24 June 2022, the Contracting Parties reached an agreement in principle on the 
modernised text, thus concluding the negotiations, without prejudice to the final assessment by the Contracting 
Parties. The negotiated outcome was meant to be adopted at the 33rd meeting of the Energy Charter Conference (the 
‘Conference’) on 22 November 2022.

(5) Ahead of the meeting of the Conference, the Union has not adopted a position on the modernisation of the ECT.

(6) In the absence of a Union position, the Union is unable to vote on the adoption of the modernised ECT at the 
Conference.

(7) Considering all the above, the Union should withdraw from the ECT.

(8) Several Member States have expressed their support for the proposed amendments to the ECT and have indicated 
their intention to remain Contracting Parties, subject to its modernisation. Those Member States should therefore be 
allowed, through a separate Council decision, to approve or not oppose the modernisation of the ECT at the 
Conference that will adopt that modernisation.

(9) Pursuant to Article 47(1) of the ECT, a Contracting Party can give written notification of its withdrawal from the ECT 
to the Depository of the ECT, namely the Portuguese Republic. Pursuant to Article 47(2) of the ECT, such 
a withdrawal takes effect upon the expiry of one year after the date of the receipt of the notification by the 
Depositary.

(10) The Union should withdraw from the ECT,

HAS ADOPTED THIS DECISION:

Article 1

The Union shall withdraw from the Energy Charter Treaty (‘the ECT’).

Official Journal 
of the European Union

EN 
L series

2024/1638 5.6.2024

ELI: http://data.europa.eu/eli/dec/2024/1638/oj 1/2

(1) Consent of 24 April 2024 (not yet published in the Official Journal).
(2) Council and Commission Decision 98/181/EC, ECSC, Euratom of 23 September 1997 on the conclusion, by the European 

Communities, of the Energy Charter Treaty and the Energy Charter Protocol on energy efficiency and related environmental aspects 
(OJ L 69, 9.3.1998, p. 1).

(3) OJ L 282, 19.10.2016, p. 4.



Article 2

The President of the Council shall, on behalf of the Union, give written notification in accordance with Article 47(1) of the 
ECT, of the withdrawal of the Union from the ECT.

Article 3

This Decision shall enter into force on the date of its adoption.

Done at Brussels, 30 May 2024.

For the Council

The President

T. VAN DER STRAETEN 

EN OJ L, 5.6.2024

2/2 ELI: http://data.europa.eu/eli/dec/2024/1638/oj
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